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The United States Circuit Court of Appeals, for the

Ninth Circuit.

DAVID H. CASCADEN,

Plaintiff and Appellant,

vs.

GEORGE F. DUNBAR,
CHARLES F. SCOTT, J.

BENNETT, F. G. MANLEY,

and A. C. RICE,

Defendants and Appellees.

and

GEORGE F. DUNBAR,
CHARLES F. SCOTT, J.

BENNETT, F. G. MAN-
LEY and A. C. RICE,

Defendants and Appellants,

vs.

DAVID H. CASCADEN,

Plaintiff and Appellee.

Stipulation Extending Time to Docket Cause.

It is hereby stipulated and agreed, by and between

the parties hereto, that the time for docketing the

appeal and cross-appeal in this action be, and the
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same is hereby, extended to include the 15th day of

February, A. D. 1906.

T. C. WEST,

Of Counsel for David H. Cascaden.

J. C. CAMPBELL,
W. H. METSON,

J. L. McGinn,

IRA D. ORTON,

Of Counsel for Geo. F. Dunbar, et al.

So ordered.

WM. B. GILBERT,

U. S. Circuit Judge.

[Endorsed]: 1312. U. S. Circuit Court of Ap-

peals, Ninth Circuit. David H. Cascaden, Plaintiff

and Appellant, vs. George F, Dunbar, et al.. De-

fendants and Appellees. Stipulation Extending

Time to Docket. Filed Feb. 15, 1906. F. D.

Monckton, Clerk.

Certificate of Clerk of Lower Court.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Edward J. Stier, Clerk of the District Court,

Territory of Alaska, Third Division, do hereby cer-

tify that the following pages numbered consecutively

from 1 to 325, inclusive, constitute full, true and

correct copy, and the whole thereof, of the pleadings.
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attorneys for plaintiff and defendants as constitut-

ing the record on cross-appeal in the case docketed

as No. 165 in this court, entitled David H. Cascaden,

Plaintiff, vs. George F. Dunbar et al.. Defendants.

The record, page 1 to 307, inclusive, constitute the

record upon which plaintiff stands for his appeal,

and pages 2 to 293 inclusive, and pages 308 to 325,

inclusive, constitute that part of the record on which

defendants elect to stand for their appeal.

As part of said record there is also transmitted

the original citations and the original orders grant-

ing an extension of the return days of the above-

entitled cause.

The cost of preparing this record was $151.60 and

the same has been paid to the clerk of this Court by

the defendants.

In witness whereof I have hereunto set my hand

and affixed the seal of this Court this 31st day of

October, A. D. 1905.

[Seal] E. J. STIER,

Clerk of the District Court, Territory of Alaska,

Third Division.

By E. A. Henderson,

Deputy.
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D. H. CASCADEN,

vs.

GEO. F. DUNBAR et al.,

Certificate of Clerk of Lower Court.

I, Edward J. Stier, Clerk of the District Court,

Third Division Territory of Alaska, do hereby cer-

tify on March 31, 1905, A. R. Heilig ceased to be the

clerk of this Court; also, that by an order of this

Court, made in February, 1905, and entered on

the Journal of this Court at Valdez, Alaska, in this

Division and District, the title of this Court was

changed to be, and now is, "District Court for the

Territory of Alaska, Third Division."

In witness whereof, I have hereunto set my hand,

and affixed the seal of this Court, this 30th day of

September, 1905, at Fairbanks, Alaska.

[Seal] EDWARD J. STIER.

Clerk of the District Court, Territory of Alaska,

Third Division.



George F. Dunbar et al.

In the District Court for the Territory of Alaska,

Third Division,

D. H. CASCADEN,

Plaintife,

vs. No. 165.

GEORGE F. DUNBAR,

CHARLES SCOTT, J.

BENNETT, F. G. MAN-
LEY and A. C. RICE,

Defendants.

Stipulation as to Making up of Record.

It is hereby stipulated and agreed by and between

the plaintiff and defendants, by and through their

respective attorneys, that the transcripts of the rec-

ord on appeal in the above-entitled cause, shall be

made up of the following papers, in addition to the

papers provided for in the stipulation on file here-

in:

Plaintiff's proposed findings of fact and conclu-

sions of law, and exceptions to the refusal of the

Court to allow the same, and plaintiff's assignments

of error, petition for appeal, order allowing appeal,

bond on appeal, citation, order extending return
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day, admissions of service, and this stipulation as

to making up of record.

MILLER, WEST & de JOUENEL,
Attorneys for Plaintiff.

McGinn & sullivan,
Attorneys for Defendants.

[Endorsements] : No. 165. District Court, Third

Division, Territor^^ of Alaska. Cascaden vs. Dun-

bar et al. Stipulation as to making up of record.

Filed in the District Court, Territory of Alaska,

Third Division, September 15, 1905. E. J. Sti^r,

Clerk.

In the District Court for the Territory of Alaska,

Third Division.

DAVID H. CASCADEN,
Plaintiff,

vs.

GEORGE F. DUNBAR, CHARLES SCOTT, J.

BENNETT, F. G. MANLEY and A. C.

RICE,
Defendants.

Stipulation as to Making up of Record.

It is hereby stipulated and agreed, between and by

the plaintiff and defendants, by and through their

respective attorneys, that the transcript of the rec-

ord on appeal in the above-entitled cause, shall be

made up of the following papers

:
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Second amended complaint, answers thereto,

plaintiff's proposed findings, findings of fact and

conclusions of law, judgment and decree, orders

extending time to file bill of exceptions, bill of ex-

ceptions, order settling bill of exceptions, assign-

ments of error, petition for appeal, order on appeal,

bond on appeal, citation, admission of service, order

extending return day, stipulation for printing tran-

script, praecipe for transcript, and this stipulation

as to making up of record.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

McGinn & sullivan,

Attorneys for Defendants.

[Endorsements] : In the District Court, Territory

of Alaska, Third Division. No. 165. David H.

Cascaden vs. George F. Dunbar et al. Stipulation

as to making up record. Filed in the District Court,

Territory of Alaska, Third Division. September 13,

1905. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.
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In the District Court for the Territory of Alaska,

Third Division.

DAVID H. CASCADEN,
Plaintife,

vs.

GEORGE F. DUNBAR, CHARLES SCOTT, J.

BENNETT, F. G. MANLEY and A. C.

RICE,

Defendants.

Stipulation as to Printing Record.

It is hereby stipulated and agreed, that in the

printing of the record herein for the consideration

of the court on appeal, that the title of the Court

and cause in full on all papers shall be omitted, ex-

cepting the first page and inserted in place and stead

therein "Title of Court and Cause."

Done this 14th day of September, 1905.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

McGinn d- sullian.

Attorneys for Defendants.

[Endorsements] : No. 165. In the District Court,

Territory of Alaska, Third Division. David H.

Cascaden vs. George F. Dunbar, et al. Stipulation
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as to printing record. Filed in the District Court,

Territoy of Alaska, Tliird Division. September

15, 1905. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.

In the District Court for the Territory of Alaska,

Third Division.

DAVID H. CASCADEN,
Plaintiff,

vs.

GEORGE F. DUNBAR, CHARLES SCOTT, J.

BENNETT, F. G. MANLEY and A. C.

RICE,

Defendants.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You will please prepare transcript of record in

this cause to be filed in the office of the clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit under the ajjpeal heretofore perfected

to said court, and include in said transcript the

papers included in the stipulation entered into by

and between the plaintiff and defendants in this ac-

tion, namely:

Second amended complaint, answer thereto, plain-

tiff's proposed findings of fact and conclusions of
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law, the findings of fact and conclusions of law,

signed and filed in this cause, the judgment and de-

cree, the orders extending time to prepare bill of

exceptions, bill of exceptions, order settling bill of

exceptions, assignments of error, petitions for ap-

peal, order allowing appeal, bond on appeal, citation

and admission of service, order extending the re-

turn day, stipulation for printing transcript, prae-

cipe for transcript, stipulation as to making up of

record.

Said transcript to be prepared as required by law

and the rules of this court, and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit and on file in the office of the clerk of

said Circuit Court of Appeals at San Francisco,

before the 22d day of Dec, 1905.

McGinn & sullivan,

Attorneys for Defendants.

[Endorsements] : No. 165. Cascaden vs. Dunbar,

et al. Praecipe for Transcript. Filed in District

Court, Territory of Alaska, Third Division. Sept.

13, 1905. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.
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In the District Court for the Territory of Alaska,

Third Division.

No. 165.

DAVID CASCADEN,
Plaintiff,

vs.

GEORGE F. DUNBAR, CHARLES SCOTT, J.

BENNETT, F. G. MANLEY and A. C.

RICE,
Defendants.

Second Amended Complaint.

The plaintiff complains of the defendants and for

cause of action alleges, as follows

:

I.

That the defendants Dunbar, Scott and Bennett,

at all times hereinafter mentioned were copartners

carrying on the business of packers and miners

under the name, style and firm of "Charles Scott,"

"John Bennett" and "George F. Dunbar," and the

plaintiff and the defendants reside at Fairbanks, in

the Territory of Alaska, and within the jurisdiction

of this Honorable Court.

II.

That on or about the 30th day of Nevember, 1902,

the plaintiff being about to start on a prospecting

trip for himself entered into an agreement with the

defendant Dunbar, Scott and Bennett, the terms
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and conditions of which were that the plaintiff was

at his own expense to proceed to search for, prospect

and stake certain placer mining claims and that

in fiddition to the claims staked for himself and in

his name and for his sole use and benefit, he was to

stake for and on the account and in the name of the

said defendants, or either of them, certain placer

mijdng claims in consideration of which the said de-

fendants promised, agreed and covenanted with the

plaintiff, that they would forthwith after such stak-

ing, fulfill the other requirements exacted by the

rules and regulations governing the location of

placer mining claims on vacant public land, and

more particularly record said locations, and give to

the plaintiff a share and interest of one-half in all

such locations so made by him for- them.

III.

That in pursuance to this agreement and in ac-

cordance with the conditions thereof, the j)laintiff

did, on or about the 2d day of December, 1902, stake

for the defendants Dunbar, Scott and Bennett, the

following placer mining claims

:

"A"—In the name of the defendant John Ben-

nett, side claim No. 12 "A" Below Discovery on

Cleary Creek on the right limit, and the first tier

thereof, Placer Mining Creek Claim No. 3, from the

mouth on Lulu Creek, a tributary of Cleary Creek,
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Placer Mining Claim No. 5 Above Discovery on Solo

Creek, a tributary of Fish Creek, and the Fractional

Creek Claim No. 2 Above Discovery on Burns Creek.

" B '
'—In the name of the defendant Charles Scott,

Creek Placer Mining Claim No. 8 Above Discovery

on Solo Creek.

"C"—In the name of the defendant George F.

Dunbar, a fraction known and described as Frac-

tional Creek Placer Mining Claim between Discov-

ery and No. 1 Above on Solo Creek, about 1,100 feet

in length.

All of which said claims and creeks are situated

in the Fairbanks Mining District of Alaska. And

thereupon the defendant Bennett did on the 20th

day of December, 1902, convey to the plaintiff, a one-

half interest in the placer mining claims staked by

the plaintiff in his name, and above described, but

thereafter said defendant Bennett fraudulently con-

niving with the defendants Scott and Dunbar and

with the fraudulent intent to cheat the plaintiff out

of his one-half interest in said claim, so conveyed,

and with the object to acquire same for them, the

defendants, they, the said Dunbar, Scott and Ben-

nett, schemed and planned together, to abstain from

recording the locations of the said claims within

the time required by statute for so doing, and in

pursuance to said scheme and device the said de-

fendants did abstain and failed to record the said
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claims as aforesaid, and so endeavored to cause the

said claims to lapse and revert and become re-open

for entry by reason of their failure to record, and

there and then and after the time for recording had

passed, and that said defendants deemed said claims

re-open for location, the said defendants Scott, Ben-

nett and Dunbar, with the intent to cheat and de-

fraud the plaintiff as aforesaid, re-entered them as

follows

:

*'A"—The defendant George F. Dunbar, restaked,

relocated and recorded in his name, for the partner-

ship side claim No. 12 ''A" Below Discovery on

Cleary Creek, Right Limit, first tier, and also the

other claims previously located by the plaintiff in

the name of the defendant Bennett and also Creek

Claim No. 8 Above Discovery on Solo Creek located

by the plaintiff in the name of the defendant Scott.

"B"—The defendant Bennett restaked, relocated

and recorded in his name for the partnership, the

fractional creek claim previously located by the

plaintiff in the name of the defendant George F.

Dunbar, being Fractional Creek Claim, about 1,100

feet long, situated on Solo Creek between Discovery

and No. 1 Above.

''C"—The defendant Charles Scott, located in his

name, for the partnership the claim formerly located

by the plaintiff for the defendant Bennett, to wit,

No. 5 Above Discovery on Solo Creek.
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IV.

That on the 17th day of May, 1904, the defendants

Bennett. Scott and Dunbar, attempted to convey

to the defendants Manley and Rice, by a paper writ-

ing, purporting to he a Bill of Sale, a one-third in-

terest in placer mining claim Xo. 12 "A" Below Dis-

covery on Cleary Creek, and the plaintiff now avers

and charges that the said defendants Manley and

Rice were aware, x^rior to the conveyance to them of

the said interest in said claims by the defendants

Dunbar, Scott and Bennett, of the right and in-

terest of the plaintiff therein, and that they took

the same with notice.

V*

That the placer mining claim described as Side

Claim Xo. 12 *'
A" Below Discovery on Cleary Creek,

on the right limit, and first tier thereof, is of great

value, i. e.. in excess of $200,000.00, and the defend-

ants are in possession thereof, operating same, ex-

tracting gold therefrom, to the plaintiff's damage.

VI.

That the plaintiff has fulfilled and performed aU

the covenants and conditions to be performed on

his part, by and imder his said agreement with the

defendants Scott, Bennett and Dunbar, and has re-

quested said defendants to convey to him. by a good

and sufficient deed, his one-half interest in and to the
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said placer mining claims, and to let him in posses-

sion, to account to him and to pay him his share of

the proceeds, but the defendants have refused and

still refuse to convey to him the said one-half in-

terest in said claims, and to let him in possession, and

to account to him, or to pay him his share of the gold

so extracted, but having already attempted to trans-

fer as aforesaid a one-third interest in the claim on

Cleary Creek, to the defendants Manley and Rice,

now threaten, and the x^laintiff is informed and ver-

ily believes, to transfer the remainder to innocent

purchasers, and continue to operate said claims

and extract the gold therefrom to their use, whereby

the plaintiff is and will be caused to suffer irrepara-

ble damage unless they are restrained from so doing

by this Honorable Court.

Wherefore the plaintiff prays judgment for

:

(1) Specific perfonnance.

(2) A declaration of this Honorable Court that

the defendants are trustees for and to the use of

the plaintiff of an undivided one-half interest in

and to Claim No. 12 "A" Below Discovery on ClesiYy

Creek, and that as the cestui qui trust the plaintiff

is entitled to one-half of the rents and profits there-

from, and that the defendants Manley and Rice took

under their conveyance with knowledge of and sub-

ject to the rights of the jjlaintiff.
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(3) An injunction from this Honorable Court

restraining the defendants by themselves, or their

representatives, or attorneys in fact, from trans-

ferring the tnist estate, being the said imdivided

one-half interest in said claims, or making any dis-

posal of said claims pending the decision of this

Honorable Court and a receiver of the rents, pro-

ceeds and profits.

(4) A decree from this Honorable Court order-

ing the defendants to convey to the plaintiff an

undivided one-half interest in said claims.

(5) Appointment of a referee of quantmn dam-

nificatus and accounts and inquiries.

(6) Compensation and damages.

(7) Such other relief as this Honorable Court

may seem just.

MILLER, WEST & de J0UE:N^EL,

Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

I, David H. Cascaden, being duly sworn, say that

I am the plaintiff in the within entitled action ; that

I have read the foregoing second amended com-

plaint, know the contents thereof, and the allegations

therein are true as I verily believe.

D. H. CASCADEN-
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Subscribed and sworn to before me this 17th day

of April, A. D. 1905.

[Seal] H. J. MILLEB,
A Notary Public in and for the Territory of

Alaska.

United States of America,

Territory of Alaska,—ss.

I hereby certify that I am one of the attorneys in

the a bove-entitled action ; that I know the foregoing

second amended complaint is a true and correct copy

of the original on file in the above-entitled cause and

Court.

F. de JOURNEL,
One of the Attorneys for Plaintiff.

[Title of Court and Cause.]

It is hereby stij)ulated between counsel for plain-

tiff and counsel for defendants in the above-en-

titled action that the within amended complaint may
be filed by plaintiff in said action and that the

answers of the defendants now on file in said action

will be accepted as answers to said amended com-

plaint.

Dated this 18th day of April, A. D. 1905.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

McGinn & SULLIVAN and
J. C. KELLUM,

Attys. for Scott and Dunbar.
W. H. ADAMS,

Atty. for Manley and Rice.

CONDON, HESS & BROWN,
Attys. for Bennett.
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[Endorsements] : No. 165. District Court, Third

Di\dsion, Territory of Alaska. Cascaden vs. Dun-

bar, et al. Second Amended Complaint. Filed in

the District Court, Territory of Alaska, Third Divi-

sion. April 20, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Answer.

Comes now the defendants, except Bennett, and

answering the amended complaint of the plaintiff

filed herein

:

I.

Deny each and every allegation, matter and thing

contained in paragraph 3 of plaintiff's amended

complaint and each and every part and the whole

thereof, save and except that the plaintiff and de-

fendants reside at Fairbanks, in the Territory of

Alaska, and ^dthin the jurisdiction of this Honor-

able Court,

II.

Deny each and every allegation, matter and thing

contained in paragraph 2 of plaintiff's amended

complaint, and each and every part and the whole

thereof.

III.

Deny each and every allegation, matter and thing

contained in paragraph 3 of plaintib's amended

complaint, and each and every part and the whole

thereof.
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IV.

Deny each and every allegation, matter and thing

contained in paragraph 4 of plaintiff's amended

complaint, and each and every part and the whole

thereof.

V.

Deny each and every allegation, matter and thing

contained in paragraph 5 of plaintiff's amended

complaint, and each and every part thereof, save

and except that the defendants admit that they are

now in the possession of that certain placer mining

claim known as No. 12 "A" Below Discovery on

Cleary Creek, in the Fairbanks Recording District,

on the right limit and on the First tier thereof, and

that the defendants are ojoerating and extracting

gold therefrom, and that said claim is of the value

of fifty thousand ($50,000.00), and no more.

VI.

Deny each and every allegation, matter and thing

contained in paragraph 6 of plaintiff's amended

complaint and each and every part and the whole

thereof.

Wherefore the defendants demand judgment

against the plaintiff, that the plaintiff recover



George F. Dunhar et al. 21

nothing by this action, and that they have judgment

for their costs and disbursements herein.

W. H. ADAMS,
Attorney for Manley and Rice.

j. c. kellum,
McGinn & sullivan.

Attorneys for Dunbar and Scott.

Service of a true copy of the within answer is here-

by accepted this 18th day of April, 1905.

MILLER, WEST & de JOURNEL.

[Endorsements] : 165. In the United States Dis-

trict Court, Third Division, District of Alaska.

David H. Cascaden vs. George F. Dunbar et al.

Answer. Filed in the U. S. District Court, District

of Alaska, 3d Division. Apr. 19, 1905. E. J. Stier,

Clerk.

United States of America,

District of Alaska,—ss.

I, Charles Scott, being duly sworn, say I am one

of the defendants in the within entitled action ; that

I have read the foregoing answer, know the contents

thereof, and the allegations therein are true as I ver-

ily believe.

CHARLES S. SCOTT.

Subscribed and sworn to before me this 17th day

of April, 1905.

[Seal] E. S. McGINN,
Notary PubUc for the District of Alaska.
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Service of a true copy of the within answer is here-

by accepted this 17th day of April, 1905.

MILLEE, WEST & de JOURNEL,
Attorneys.

[Endorsements] : No. 165. In tlie District Court,

Territory of Alaska, Third Division. David H. Cas-

caden, Plaintiff, vs. George F. Dunbar, Charles

Scott, F. G. Manley and A. C. Rice, Defendants.

Answer. Filed in the District Court, Territory of

Alaska, Third Division. April 19, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Separate Answer of J. Bennett to Plaintiff's Amended Com-

plaint.

The defendant J. Bennett as and for a separate an-

swer to plaintiff's amended complaint herein states

as follows:

I.

This defendant denies each and every allegation

in the first paragraph of said amended complaint.

II.

This defendant denies each and every allegation in

the second paragraph of said amended complaint.

III.

This defendant denies each and every allegation

in the third paragraph of plaintiff's amended com-
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plaint except that he admits that on or about the

20th day of December, 1902, this defendant relying

upon representations made to him by plaintiff that

he, the plaintiff, had made a discovery of mineral

upon the public mineral domain of the United States

in the Fairbanks Mining District, Alaska, and had

located mining claims thereon in the name of this de-

fendant, this defendant did execute a certain instru-

ment in writing at the solicitation of plaintiff, at-

tempting and purporting to convey to the plaintiff

an undivided one-half (1-2) interest of this defend-

ant in and to certain pretended mining claims.

IV.

Answering the fourth paragraph of plaintiff's

amended complaint this defendant says: This de-

fendant denies that he ever conveyed or attempted

to convey to the defendants Manley and Rice, or eith-

er of them, any interest in any mining claim men-

tioned in plaintiff's amended complaint or in any

other mining claim.

And this defendant denies that he has any inter-

est whatever in any of the mining claims mentioned

in plaintiff's amended complaint, and denies that

he has any interest whatsoever in the subjest matter

of this action.

V.

Answering the fifth paragrai)h of plaintiff's

amended complaint, this defendant denies that he
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is in the possession of the minmg claim mentioned

in said fifth jDaragraph or any portion thereof and

denies that he has any interest whatever therein.

VI.

Answering the sixth paragraph of plaintiff's

amended complaint, this defendant denies the same

and the whole thereof.

Wherefore this defendant prays that plaintiff's

amended complaint may be dismissed as to this de-

fendant and that he recover his costs and disburse-

ments therein.

CONDON, HESS & BROWN,
Attorneys for Defendant J. Bennett.

United States of America,

Territory of Alaska,—ss.

J. Bennett, being first duly sworn, deposes and

says that he is one of the defendants in the above-

entitled action; that he has read the foregoing an-

swer, understands the contents thereof, and that the

same is true as he verily believes.

J. BENNETT.

Subscribed and sworn to before me this 14th day

of April, 1905.

[Seal] FRED M. BROWN,
Notary Public.
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Service of the within separate answer of J. Ben-

nett admitted this 14th day of April, 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

[Endorsements] : No. 1(35. In the United States

District Court for the Territory of Alaska, Third

Division. D. H. Cascaden, Plaintiff, vs. George F.

Dunbar, et al., Defendants. Separate Answer of J.

Bennett. Filed in the U. S. District Court, District

of Alaska, 3d Division. Apr. 14, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.]

Plaintiff's Proposed Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial before the

Court on the day of May, A. D. 1905; Miller,

West & de Journel appeared as attorneys for plain-

tiff ; McGinn & Sullivan and Claypool, Stevens Kel-

lum & Cowles as attorneys for Scott and Dunbar;

Condon, Hess & Brow^n as attorneys for Bennett, and

W. H. Adams as attorney for Manley and Rice, and

the Court having heard the proofs of the respective

parties and considered the same and the records

and papers in the cause, and the arguments of the re-

spective attorneys thereon, and the cause having been

submitted to the Court for its decision, the Court now

finds the following facts:
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I.

That on the 30th day of November, 1902, the plain-

tiff entered into the contract with defendants Scott,

Bennett and Dunbar, as alleged in the second para-

graph of the plaintiff 's complaint.

II.

That at the tune said contract was entered into be-

tween said parties, the defendants Scott, Bennett and

Dunbar resided at Fairbanks, Alaska, and were then

general partners engaged in freighting and in locat-

ing and in acquiring placer mines in that vicinity.

III.

That in x^ursuance of said agreement and in ac-

cordance with the conditions thereof, the plaintiff

did on the second day of December, 1902, duly stake

for and in the name of the defendants, and discov-

ered gold on the placer mining claims described in

the third paragraph of the plaintiff's comj)laint, in

the names of Scott, Bennett and Dunbar, as therein

alleged.

IV.

That on December 20th, 1902, Cascaden prepared

notices of location of all of said claims so located

by him for them and delivered same to Bennett for

record on that day, and also prepared a deed from

Bennett to himself for an undivided one-half inter-

est in aU the placer mining claims staked by plaintiff
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in Bennett's name and was by Bennett signed and

delivered to Cascaden and described as follows, to

wit: Side claim No. 12 "A" Below Discovery on

Cleary Creek, right limit, first tier; Claim No. 3

from tlie mouth of Lulu Creek, a tributary of Cleary

Creek ; Claim No. 5 Above Discovery on Solo Creek,

and fractional creek claim No. 2 Above Discovery on

Burns Creek, all in Alaska.

V.

That Scott, Bennett and Dunbar under said agree-

ment with Cascaden were, at the time said claims were

staked for them by Cascaden and continuously for

more than one year thereafter, equal owners in said

claims.

VI.

That the notices of location of said claims staked

under said agreement were prepared by Cascaden

and were on the 20th day of December, 1902, deliv-

ered to Bennett and were to be duly filed for record

by Scott, Bennett and Dunbar, but were not filed for

record within ninety days from the date of location

or at all.

VII.

That on the 20th day of December, 1902, and for

some months afterwards, the recording office was lo-

cated at Circle City, Alaska, some two hundred miles

distant from Fairbanks, Alaska.
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VIII.

That Scott and Dunbar had notice of Cascaden 's

action in staking the claims in the names of the par-

ties in pursuance to said agreement.

IX.

That on May 21st and 24th, 1903, Dunbar relocated

for the defendants Scott, Bennett and Dunbar all

the said locations so made by Cascaden for them, and

restaked them in the names as alleged and set forth

in said third paragraph of said complaint.

X.

That on July 1st, 1903, Bennett formally duly ac-

knowledged his deed to Cascaden of December, 1902,

and delivered same to Cascaden and it was duly re-

corded on that day.

XI.

That the defendants Scott, Bennett and Dunbar

were guilty of fraud in retaining and abstaining

from recording said notices of location of said claims,

and in relocating said claims in the names of the de-

fendants other than the names in which they were or-

iginally located by Cascaden for them in an attempt

to obtain for themselves, and for their own benefit,

the interest that inures to Cascaden under said agree-

ment.
XII.

That at the time of said agreement and continu-

ously thereafter, and at the time of the relocating by
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Dunbar, the defendants Scott, Bennett and Dunbar

sustained a fiduciary relation to each other and to

the plaintiff respecting the claims so staked by Cas-

(jaden under said agreement for them.

XIII.

That on the 17th day of May, 1904, defendant Ben-

nett conveyed to Scott and Dunbar a one-third in-

terest in and to each and all of said mining claims,

and later and on the same day Scott and Dunbar

conveyed a like interest in and to each and all of

said claims to Manley and Rice.

XIV.

That Manle}^ and Rice were prior to and at the

time of said conveyance to them of said interest in

said claims by said defendants Scott and Dunbar,

aware of the rights and interests of the plaintiff

herein thereto, and that they took the same with no-

tice of his rights and interests.

XV.

That the whole of said claims described in plain-

tiff's complaint lie and are situated within the Fair-

banks Mining and Recording District, Alaska. And

the interests conveyed by Bennett to Cascaden are

of the value of $100,000.00.

XVI.

That the plaintiff performed all the conditions of

the contract to be by him kept and performed.
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XVII.

That all the allegations and averments of the

plaintiff's complaint are true, and all the denials and

allegations of the defendants' answer are untrue.

XVIII.

As conclusions of law from the foregoing facts,

the Court now hereby finds and decides

:

1st. That on the 21st day of May, 1903, and at

the time the claims described in plaintiff's complaint

herein were relocated by Dunbar, said claims were

not open to relocation by the defendant adversely to

the plaintiff.

2d. That the acts of Dunbar in relocating said

claims on or about the 21st day of May, 1903, were

not a valid relocation of the same and the recording

of notices of location thereunder related back to and

perfected the location of Cascaden for them of De-

cember 2d, 1902.

3d. The defendants are charged and held as con-

structive trustee ex maleficio of the equitable inter-

est of Cascaden in said claims under said agreement

and conveyance.

4th. That the plaintiff is the owner and entitled

to the possession of an undivided one-half interest

in all the placer mines located by him under said

agreement as the same are described in plaintiff's

complaint on file herein, against the defendants all
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and severally, and all persons claiming or to claim

the same under them.

5th. That the plaintiff is entitled to prevail here-

in and entitled to a decree of this Court decreeing a

specific performance of said agreement, and to a

conveyance of an undivided one-half interest in and

to all the claims as the same are described in plain-

tiff's complaint on file herein.

6th. That the plaintiff is entitled to a judgment

for costs to be taxed herein against all the defend-

ants in this action.

And judgment is hereby ordered to be entered ac-

cordingly.

Dated the 22d day of May, A. D. 1905.

Judge of said Court.

Service of the within conclusions of law and find-

ings of fact are hereby accepted this 25th day of

May, 1905.

McGINN & SULLIVAN,

Attorneys for Dfts. Scott and Dunbar.

[Endorsements] : District Court, Third Division,

Territory of Alaska, Cascaden vs. Dunbar et al.

Plaintiff's Proposed Findings of Fact and Conclu-

sions of Law. Filed in the \J. S. District Court, Dis-

trict of Alaska, 3d Division. June 5, 1905. E. J.

Stier, Clerk.
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[Title of Court and Cause.]

Exceptions.

Plaintiff excepts to the refusal of the Court to

make the findings of fact and conclusions of law

asked for by the plaintiff and on file herein, as fol-

lows:

Plaintiff excepts to the refusal of the Court to

make the findings in paragraph 1 of plaintiff's find-

ings, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in ])aragraph 2 of plaintiff's find-

ings, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 3 of plaintiff's find-

ings, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 5 of plaintiff's find-

ings, submitted to the Court and on file herein;

. Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 6 of plaintiff's find-

ings, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to make

the finding in paragraph 7 of plaintiff's findings,

submitted to the Court and on file herein

;

Plaintiff excej)ts to the refusal of the Court to

make the finding in paragraph 8 of plaintiff's find-

ings, submitted to the Court and on file herein;
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Plaintiff excepts to the refusal of the Court to

mal e the finding in paragraf)h 9 of plaintiff's find-

ings, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 11 of plaintiff's find-

ing?, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 12 of plaintiff's find-

ingr, submitted to the Court and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the fijiding in paragraph 16 of plaintiff's find-

ings, submitted to the Coui*t and on file herein

;

Plaintiff excepts to the refusal of the Court to

make the finding in paragraph 17 of plaintiff's find-

ing?, submitted to the Court and on file herein;

Plaintiff excepts to the refusal of the Court to

make the conclusions of law in paragraphs 1, 2 and 3

of the conclusions of law and to make the conclu-

sions of law as submitted in paragraphs 4 and 5.

MILLER, WEST & de JOLTIXEL,

Attorneys for Plaintiff.

Each of the above and foregoing exceptions are

hereby allowed, to be made a part of the record.

JA^^IES WICKERSHA^I.

Judge of said Court.

[Endorsements] : No. 165. District Court, Terri-

tory of Alaska, Third Division. Cascaden vs. Dun-
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bar, et al. Exceptions. Filed in the District Court,

Territory of Alaska, Third Division. June 5, 1905.

E. J. Stier, Clerk.

[Title of Court and Cause.]

Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial before

the Court on the 15th day of May, A. D. 1905 ; Miller,

West & de Journel appeared as attorneys for plain-

tiff ; McGinn & Sullivan, and Claypool, Stevens Kel-

lum & Cowles as attorneys for Scott and Dunbar;

Condon, Hess & Brown as attorneys for Bennett, and

W. H. Adams as attorney for Manley and Rice, and

the Court having heard the proofs of the respective

parties and considered the same and the records and

papers^ in the cause and the argiunents of the respec--

tive attorneys thereon, and the cause having been

submitted to the Court for its decision, the Court now

finds ihe following facts:

I.

That on the 30th day of November, 1902, the de-

fendants Scott, Bennett and Dunbar were partners

and engaged as such in a freighting business from

Fairbanks and Circle City to the mines.

II.

That on said 30th day of November, 1902, the

plaintiff Cascaden, was a resident of Fairbanks, Alas-
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ka, a-nd was a prospector and miner by occupation;

on that dav being about to start on a prospecting

trip to the creeks for himself and at his own expense,

he agreed with the defendant Bennett that in addi-

tion to the claimxS which he would locate for himself,

he would also stake for the defendants Bennett, Scott

and Dunbar, who were then general partners and

then engaged in freighting, and immediately there-

after in locating, acquiring and working placer

mines in that vicinity.

III.

That the agreement between Cascaden and Ben-

nett was oral, and was not in writing, and was to the

effect that the said Cascaden should at his own ex-

pense search for, prospect and stake placer mining

claims, and that in addition to the claims staked for

himself and in his own name and for his own sole use

and benefit, he would also stake for and on account of

and in the names of the defendants Scott, Bennett

and Dunbar, and in consideration of his services in

that respect the defendant Bennett agreed that after

such staking and the locations of the mines he would

fulfill the other requirements exacted by the law and

the rules and regulations of the miners in the vicin-

ity, and would record the notices of location and

give to the plaintiff a share and interest of one-half

in all such locations so made bv Cascaden for him.
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IV.

Neither Scott nor Dunbar made any agreement of

any kind with the plaintiff, Cascaden, nor gave him

any power or authority to locate mines for them, and

the evidence does not show that Bennett had any

power, as partner, or otherwise, to employ him for

that purpose.

V.

That in compliance with his agreement with Ben-

nett, the plaintiff, Cascaden, did on or about the 2d

day of December, 1902, stake and locate the follow-

ing described placer mining claims for the defend-

ant Bennett, to wit: Bench Claim, No. 12 "A" Below

Discovery on Cleary Creek, on the right limit and

first tier ; No. 3 from the mouth on Lulu Creek ; No.

5 Above Discovery on Solo Creek, and Fractional

No. 2 Above Discovery on Burns Creek, all in the

Fairbanks Mining District, Alaska; he also located

and staked for Scott No. 8 Above Discovery on Solo

Creek, and for Dimbar a fraction between Discovery

and No. 1 Above on Solo Creek.

VI.

On his return to Fairbanks and on December 20th,

1902, in Bennett's cabin and in his presence, Casca-

den prepared the respective notices of location for

said claims, and also at the same time and place pre-

pared a quitclaim deed conveying a half interest in
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the claims so staked by him for Bennett as set out in

the foregoing finding, which said quitclaim deed is

a part of the evidence in this case, and is marked

Plaintiff's Exhibit "A," and in said deed the defend-

ant Bennett conveyed to the plaintiff Cascaden a full

undivided one-half interest in and to the following

described mining claims to wit: No. 12 ''A" Below

Discovery on Cleary Creek, Claim No. 3, from the

mouth on Lulu Creek, a tributary of Cleary Creek;

Claim No. 5 Above Discovery on Solo Creek and

Fractional Creek Claim No. 2 Above Discovery on

Burns Creek, all in Fairbanks Mining District, Alas-

ka; that in accordance with his prior agreement to

do so Bennett signed and delivered the said deed to

Cascaden on said December 20th, 1902, and that said

deed was not then acknowledged or recorded.

VII.

That said notices of location were not recorded in

the office of the mining recorder within ninety days

or at all; that Scott and Dunbar had notice and

knowledge of Cascaden 's action in locating said

claims for Bennett, Scott and Dunbar.

VIII.

That on May 21st, 1903, Dunbar relocated bench

claim No. 12 "A" Below Discovery on Cleary Creek

on the right limit and first tier, in his own name ; on

May 24th, 1903, he relocated No. 5 Above on Solo
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Creek in the name of Scott, No. 8 Above on Solo in

his own name and the Fraction between Discovery

and No. 1 Above on Solo Creek the name of Bennett

;

in doing so he saw and used the stakes set by Cas-

caden in his prior locations ailfl had full notice and

knowledge thereof.

IX.

On July 1st, 1903, Scott, Bennett and Dunbar were

general partners, and held and owned" each and all

of the claims so mentioned in paragraphs 5 and 9

herein as equal partners, and that on that day Ben-

nett was the owner as such partner and in posses-

sion of an undivided one-third interest in and to

those placer mining claims mentioned in X-)aragraphs

5 and 9 in these findings, and in those certain placer

mining claims described in his deed to Cascaden so

made and delivered on December 20th, 1902 ; that on

July 1st, 1903, Cascaden presented the deed so made

and delivered to him by Bennett on December 20th,

1902, to the said Bennett, and requested him to for-

mally acknowledge the same and the said Bennett

did on said July 1st, 1903 acknowledge the same to

be his deed before J. Tod Cowles, a notary public, in

and for Alaska, who thereupon wrote his certificate

of acknowledgment thereon; and the said Bennett

again delivered the same to Cascaden, who thereup-

on filed the same for record and the said deed and

certificate of its acknowledgment was on that day re-
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corded in the office of the recorder in the Fairbanks

Precinct, Alaska.

X.

That on July 1st, 1903, and for a long time jDrior

thereto the placer mining claims so described in

Bennett's said deed to Cascade had been duly lo-

cated by the defendants Bennett, Scott and Dunbar,

a discovery of mineral had been made thereon, the

boundaries had been so marked that they could be

readily traced, and notices of location therefor had

been filed and recorded in the office of the recorder

in the district where they were situated.

XI.

That on the 17th day of May, 1901:, the defendant

Bennett made, signed and delivered a deed in writ-

ing, whereby he attem]3ted to convey to the defend-

ants Scott and Dimbar a full, imdivided one-third

of the title to the placer mining claims fonnerly by

him sold and conveyed to plaintiff, Cascaden, by his

deed of December 20th, 1902, and acknowledged and

recorded July 1st, 1903, and that said Scott and

Dunbar took and accepted said deed with full notice

and knowledge of the prior deed to Cascaden; that

on the 17th day of May, 1901, and subsequent to Ben-

nett's deed to them, Scott and Dunbar made, signed

and delivered the deed in writing, whereby they at-

tempted to convey to defendants Manley and Rice a
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full, undivided one-third of the title to the placer

mining claims so formerly sold by Bennett to Cas-

caden, and that said Manley and Rice took and ac-

cepted said deed with full notice and knowledge of

the prior deed from Bemiett to Cascaden of Decem-

ber 20th, 1902, and its acknowledgment and record

on July 1st, 1903.

XII.

That the property in dispute in this action and

claimed by Cascaden, and the interest which the

Court finds he is entitled to receive by its decree here-

in, is of the value of twentj-five thousand dollars

($25,000.00).

And as conclusions of law^ from the foregoing

facts, the Court finds:

I.

That the contracts so alleged to have been made by

Bennett and Cascaden was oral, and as to Scott and

Dunbar was within the statute of frauds and void,

and that plaintiff is not entitled to any decree against

them upon the original promise to locate claims for

them.

n.

That the deed so made by Bennett on December

20th, 1902, and so formall}^ acknowledged by him on

July 1st, 1903, and which was recorded on that day,

was given for a good consideration, and was suffi-

cient to and did convev to Cascaden the full undi-
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vdded one-third of the title to the placer mines de-

scribed therein; and that Cascaden thereupon be-

came, was and ever since has been, and now is, the

owner of a full undivided one-third interest in the

mines described therein.

III.

That Bennett's deed of May 17th, 1904, attempt-

ing to convey to Scott and Dunbar his undivided

one-third interest in the said placer mines so de-

scribed in his deed to Cascaden, and their deed of the

same date attempting to convey to Manley and Rice

an undivided one-third interest therein, are both sub-

sequent to and subject to Bennett's said deed of De-

cember 20th, 1902, acknowledged and recorded on

July 1st, 1903.

IV.

That the plaintiff Cascaden is now entitled to a de-

cree adjudging that as against the claims of the de-

fendants Bennett, Scott, Dunbar, Manley and Rice,

he is the o\\Tier and entitled to the possession of a

full, undivided one-third interest in and to those

placer mining claims so described in Bennett's deed

to him, dated December 20th, 1902, acknowledged

and recorded July 1st, 1903, and for his costs and

disbursements to be taxed in this action.
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And judgment is hereby ordered to be entered ac-

cordingly.

Dated this 15th day of June, A. D. 1905.

JAMES WICKERSHAM,
Judge of said Court.

[Endorsements] : District Court, Third Division,

Territory of Alaska. No. 165. Cascaden vs. Dun-

bar et al. Findings of Fact and Conclusions of Law.

Filed in the U. S. District Court, District of Alaska,

3d Division. June 15, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Decree in Action for Specific Performance of Contract.

This cause came on regularly for trial and was

tried by the Court on the 25th day of May, 1905, up-

on the second amended complaint of the plaintiff

and the answers of the defendants; witnesses were

examined on the part of both plaintiff and defend-

ants, and upon the proof taken in said action the

case was submitted to the court for consideration

and decision, and after due deliberation thereon the

Court did deliver its findings of fact and conclusions

of law, and the same having been duly rendered by

the Court and now being on file in this case, on the

15th day of June, 1905, the decree in the said action,

was signed by the .judge of the said Court and there-

after entered and filed.
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And upon the 5th day of August, 1905, the plain-

tiff having moved this Honorable Court for leave to

amend the decree which was signed, rendered, en-

tered and filed as aforesaid, by adding after the

words "entitled to" in the thirteenth line thereof,

the words "the possession of," and upon hearing

counsel for plaintiff and defendants, and good cause

being shown therefor, and it ai3pearing to the Court

that said decree without said words being added as

aforesaid, does not conform to the conclusions of law

filed herein, and does not give the relief to which the

plaintiff is entitled in law, and which the Court upon

the evidence and the testimony adduced, has decided

and authorized, and after due deliberation thereon,

it is ordered that judgment be entered in accordance

therewith, and that the said judgment and final de-

cree of this Court be, is and shall be that

:

It is now therefore ordered, adjudged and decreed

that the plaintiff have judgment against the defend-

ants, and each of them, that he is the owner of and

entitled to the possession of an undivided one-third

interest in and to the placer mining claun further

described as being: Bench Placer Mining Claim

Number Twelve "A" (12 "A") Below Discovery on

Cleary Creek, on the right limit and first tier, relo-

cated by George F. Dunbar on the 21st day of May,

1903; Creek Placer Mining Claim Number Three

(3) from the mouth on Lulu Creek; Creek Placer
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Mining Claim Nmnber Five (5) Above Discovery

on Solo Creek ; and Fractional Creek Placer Mining

Claim Number Two (2) Above Discovery on Burns

Creek ; all in the Fairbanks Mining District, Alaska,

and that the claims of all persons to said one-third

interest in said premises, or any part thereof,

through or under said defendants, are hereby

adjudged to be invalid and groundless, and that said

defendants do convey said undivided one-third in-

terest in said placer mining claims to the plaintiff,

and do make, sign, and execute forthwith a good and

sufficient deed to him of said property, and that if

the said defendants fail so to do, that the clerk of

this Court, Edward J. Stier, do sign and execute and

deliver a conveyance of said property to the plain-

tiff herein, said conveyance being hereby decreed to

be of the same force and effect and to operate as if

made and executed by the said defendants.

And it is hereby further ordered, adjudged and de-

creed that the plaintiff do have and recover his costs

and disbursements against the defendants taxed at

two hundred and forty-four dollars and twenty cents

($244.20).

Done in open Court this 5th day of August, 1905.

JAMES WICKEESHAM,
Judge of said Court.

[Endorsements] : No. 165, District Court, Third

Division, Territory of Alaska. Cascaden vs. Dunbar
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et al. Final and Amended Decree in Action for Spe-

cific Performance of Contract. Filed in the U. S.

District Court, Territory of Alaska, Third Division.

Aug. 7, 1905. E. J. Stier, Clerk. Entered Journal

No. 3, Page 634.

[Title of Court and Cause.]

Bill of Exceptions.

Be it remembered, that on the 1st day of April,

1905, the above-entitled cause came on regularly for

trial before the Honorable James Wickersham,

Judge of the above-entitled cause, the plaintiff in

said cause appearing by his attorneys Miller, West

and de Journel, and the defendants Dimbar and

Scott, by their attorneys McGinn and Sullivan, and

the defendant Bennett, by Condon, Hess and Brown,

and the defendants Manley and Rice, by their attor-

ney W. H. Adams, and the following proceedings

were had

:

The plaintiff in order to prove the allegations of

his complaint took the witness-stand in his own be-

half, and being first duly sworn, testified as follows

:

I am the plaintiff in this action, and was born in

Waterloo, Iowa. Have resided in the Fairbanks

Mining and Recording District since the fall of 1902.

T am acquainted with the defendants Scott, Bennett

and Dunbar and have known Bennett since Septem-
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ber, 1902, and Scott and Dunbar since January of

1903.

Q. How did you stake placer mining claim No.

12, Above Discover}^ on Cleary Greek"?

And thereupon, the attorneys of the defendants,

objected on the ground that the same was incompe-

tent, irrevelant, and imanaterial, no proper founda-

tion having been made for the admission of this tes-

timony. Which objection was overruled by the

Court and an exception noted by the defendants, and

an exception allowed by the Court.

O. Did you stake placer mining claim No. 12 Be-

low Discovery on Cleary Creek, Alaska *? A. Yes.

Q. When? A. December 2, 1902.

Q. Who for? A. For John Bennett.

Q. What kind of an agreement or an arrange-

ment did you make with John Bennett concerning

the staking of this property ?

Mr. McGinn.—To which the defendants object

on the ground it is incompetent, irrevelant and im-

material and the contract set forth in the pleadings

is within the statute of frauds and therefore no oral

testimony is admissible in support of it.

The COURT.—Overruled.

Mr. McGinn.—We would like to reserve the ar-

gument in the matter.
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The COURT.—I will hear you full at the conclu-

sion.

Mr. MILLER.—Q. State the conversation and

agreement you had with John Bennett concerning

the staking of placer mining claims under which this

claim was staked, if any ?

Mr. McGinn.—We object on the grounds already

assigned, and on the further ground the complaint

alleged a copartnership existing between Dunbar,

Scott and Bennett, and that no act, declaration or

admission of Bennett would be binding on the de-

fendants Scott, Dimbar, Manley or Rice unless the

partnership were proven, and unless this act was

shown to have taken place within the scope of the

copartnership business and during the existence of

the copartnership.

The COURT.—Overruled and an exception al-

lowed.

A. I was going out the latter part of November

to do some staking for myself, and Bennett asked

me to stake claims for him and his partners in their

names and the}^ would give me a half interest in all

ground I would stake in their names, and that they

would record the ground and together we would pros-

pect and work the ground.
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Mr. MILLER.—Q. Whom did he state to you

Ms partners were? A. Charles Seott

Mr. McGinn.—We object upon the same grounds.

The COURT.—Overruled.

Mr. MILLER.—Q. Scott, Bennett and Dunbar?

A. Yes, sir.

Mr. McGINN.—Are these objections deemed ex-

cepted to?

The COURT.—You must take your own course

about that.

INIr. McGINN.—We take an exception.

Mr. MILLER.—Q. Were you familiar with

Scott, Bennett and Dunbar's business at that time?

Mr. McGINN.—Q. At what time ?

Mr. MILLER.—Q. In January.

Mr. McGINN.—We object as irrevelant, incompe-

petent and immaterial.

Mr. MILLER.—Or at the time of this agreement

or shortly afterwards? A. I knew Scott, Bennett

and Dunbar were partners in mining and freighting

and Bennett represented them here, and they were

bringing over and coming in with stock to enter into

business in this country.
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Mr. McGINN.—We move that tliis be stricken out

as being the conclusion of the witness as to whether

or not they were partners.

The COURT.—Overruled.

Mr. McGinn.—Exception.

The WITNESS (Continuing).—That is the state-

ment of John Bennett.

Mr. McGrlNN.—We move that that be stricken out

because any declaration or statement of Bennett is

not binding upon the other defendants until the co-

partnership is proven and the copartnership cannot

be proven by the declaration of one of the parties.

The COURT.—Overruled.

Mr. McGINN.—Exception.

Mr. MILLER.—Q. Any other means of knowing

about this partnership ?

A. Well, I read a letter to Bennett from Scott

that arrived here in November, 1902.

Q. On what date did you read it ?

A, In November, late in November.

Q. From where and under what date did it pur-

port to be written ?

A. I don't recall; weU, it was in November, I

think.

Q. Do you remember the place it was dated ?
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A, No, sir, I don't remember where it was dated,

but it was in the Fall of 1902.

Q. What is your impression as to where the let-

ter was dated ?

A. In Circle.

Q. This letter you read prior to the staking of

this ground in dispute ? A. Yes, sir.

Q. State the contents of that letter ?

Mr. McGinn.—We object as being incompetent,

irrelevant and immaterial, and it appears that it is

but the declaration or statement of Scott and not

binding on the other defendants, and is not the best

evidence.

Mr. MILLER.—Q. Have you the possession of

that letter? A. No, sir.

Q. I will ask jou, Mr. McGinn, if you can pro-

duce that letter 1

Mr. McGinn.—I don't know anything about it

and I have not been served with a notice to produce

it.

Mr. ADAMS.—It was just a general notice and we

did not know anything about any letter.

Mr. MILLER.—Q. What did you do with this

letter after you had read it ?

A. I handed it to Bennett.

Q. Handed it back to Bennett?
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A. Yes, sir.

Q. Have you seen it since?

A. No, sir.

Mr. MILLER.—Can counsel produce the letter?

We ask for the production of the letter.

Mr. ADAMS.—We have no such letter.

Mr. MILLER.—Q. You have stated that you

gave the letter back to Bennett? A. Yes, sir.

Q. Do you know anything about the letter, as to

where it is at this time or can be had.

A. No, sir.

Q. State the contents of that letter?

Mr. McGINN.—We renew the objection already

made.

The COURT.—Overrided.

Mr. McGTINN.—Exception.

A. The letter was in answer to a letter I wrote for

John Bennett, and the contents was in answer to the

letter I wrote for him. It stated that they would not

accept me as a partner, not to accept me as a partner

in their business for the reason that he had taken

another by the name of Fred Dunbar and they were

coming in together with grain and feed and would

be here as soon as possible, and something in regard
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to hay and business of their own that I don't recall.

It was a short letter.

Q. Who else read the letter at that time, if you

remember ?

A. There was no one else read it, I don't think.

Q. How did you happen to read it ?

A. Bennett asked me to read it for him.

Q. Why?

Mr. McGinn.— We object as being immaterial.

The COURT.—Overruled.

Mr. McGinn.—Exception.

A. He was a poor reader of writing,

Mr. MILLER.—Q. Who was present?

Mr. McGINN.—The same objection.

The COURT.—Overruled. Exception.

A. I had a cook by the name of Jim Gibson ; he

was in the cabin.

Mr. MILLER.—Q. He was present during this

conversation and the reading of the letter?

A. Yes, sir.

Q. Was Bennett present ? A. Yes, sir.

Q. What do you know about the business rela-

tions or associations between Scott, Bennett and

Dunbar after this date ?
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Mr. McGinn.—Q. What time afterward?

Mr. MILLER.—Continuously after that for a

year or more.

Mr. MciilNN.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—It is preliminary. Objection over-

ruled.

Mr. McGINN.—Exception.

A. They were connected actually in mining and

freighting and all business relations after the time

they came here, to my knowledge.

Mr. MILLER.—Q. Going back to this location

and agreement with Bennett to locate for Scott, Ben-

nett and Dunbar, state what and all that was said

about what you were to do ?

Mr. McGinn.—To which we object on the grounds

of incompetent, irrelevant and innnaterial and the

declarations, statements or acts of Bennett are not

binding upon the others.

The COURT.—Overruled.

Mr. McGINN.—Exception.

A. I was to stake ground for them, in their name

and they were to give me a half interest, and they

were to record the ground and help me prospect and
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mine on the same and we were to be partners in the

same.

Mr. MILLER.—Q. Was anything said about the

number of claims you were to stake 1,

A. No, sir.

Q. Was anything said about in whose name these

clauns were to be staked*?

A. Nothing more than I had the names of the

three different men to stake in their names.

Q. Who gave you the names ?

A. John Bennett.

Q. Was anything said about the nmnber of claims

that should be staked in the name of any one of

them ? A. No.

Q. What w^as said about that, if anything?

A. Nothing whatever. One represented the oth-

er and if I staked for one they were partners and it

didn't make any difference which one.

Q. What was said 1

A. That was w^hat was said, or words to that ef-

fect ; I don 't remember ; we talked a great deal about

the partnershi]3 any my understanding is as I have

stated.

Q. Was this statement made on your part or on

the part of Bennett? A. On Bennett's part.

Q. What did you do under this agreement?

A. I staked six claims, I believe.
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Q. Name them. A. 12 Below on Cleary.

Q. In whose name was that staked ?

A. John Bennett's.

Q. Is that the claim in dispute 'f

A. Yes, sir, 12 "A."

Q. 12 "A" Below Cleary on the right limit ?

A. Yes, sir.

Q. What tier of benches is it?

A. The first tier of benches.

Q. On what date did you stake it?

A. December 2d, 1902.

Q. State what other clauns you staked under the

agreement ?

A. I staked one on Lulu.

Q. Under whose name ? A. John Bennett.

Q. On the same date?

A. On the same date, yes, sir.

Q. What else?

A. I staked one for each of the three partners

on Solo on December 5th or 6th.

Q. Describe the claim you staked for Bennett

and the claim for Dunbar and for Scott.

A. I staked a fraction of about eight or nine hun-

dred feet on discovery for Fred. Dunbar, 5 Above

Discovery for Johnny Bennett and 8 Above Discov-

ery for Charles Scott.

Q. When were these claims staked ?
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A. About December the 5th. It was the 5th or

6th, I believe.

Q. When was the claim staked on Cleary Creek?

A. December 2d.

Q. Now state what you did in staking this claun

on Cleary Creek and who was present at the staking

or with you on the trip.

A. Frank Noyes was with me on the trip, but not

present at the staking. I returned from Lulu, which

is a tributary of 14 below and returned to my upper

stakes of 13 in the same locality and put Bennett's

location upon my stakes, commencing on the creek

side and making a corner upon my corner 13 and

then to my center making his center there, lower and

center, and to my corner on the right limit and mak-

ing his corner, and then I went up stream and put

the right limit upper corner and the center and made

the center, and the creek corner lastly, making the

location notices on the upper center stake.

Q. Can you state something about these stakes,

some description of them and particulars to to how

you marked the corners and the ground ?

A. I marked all the corners "corner No. 12" with

my name, with Bennett's name with mine as locator.

I marked his lower end center by describing it 660

feet in width and 1320 feet up stream, the date, and

myself as locator and the number of the claim.
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Q. Was that all concerning the staking %

A. I done the upper stake in the same way. I put

all the stakes upon trees, squared trees, and made all

the notices on trees.

Q. Were the trees faced or blazed?

A. I blazed them, squared them, and wrote upon

them.

Q. Was the description and the outlines plainly

marked as you stated? A. Yes, sir.

Mr. McGINN.—We object as a conclusion.

The COURT.—It is leading, yes.

Mr. MILLER.—Q. State the height and size of

these stakes?

A. They were all from between four and five feet

from the ground.

Q. What size timber?

A. Well, it was small timber from a inch and a

half and two and a half to three inches through, dif-

ferent sizes as they happened to be.

Q. Faced and marked? A. Yes, sir.

Q. How many of those stakes are there yet?

A. They are all on the lower end and the upper

center is still there.

Q. Have they been there continuously since?

A. Yes, sir.
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Q. Can you state what ground they included, how

much, the shape and size of it ?

A. The notices are regular as all my notices

claim 1320 by 660 in width, but it doesn't describe

the ground accurately.

Q. That is, the way the notices describe the

ground? A. Yes, sir.

Q. How is the ground as a matter of fact?

A. It is short and wide.

Q. According to the stakes you planted at that

time? A. Yes, sir.

Q. State about how it is Mr. Cascaden, how short

and how wide ?

A. Well, I should judge from the lower creek

corner to the center it was very little over 300 feet,

and from there to the upper corner it is a little over

400 feet on the lower end, and the upper end is

marked about the same.

Q. State any effort, if any, you made to discover

gold on this ground at the time of the staking and

whether or not you discovered gold ?

A. I discovered gold, yes, sir.

Q. At this time ? A. Yes, sir.

Q. Now, Mr. Cascaden, tell us what you did with

regard to notifying Bennett, Scott and Dunbar about

this work and what they were to do under their part

of the agreement?
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A. Well, I just drawed Bennett's attention to

the ground I liad staked when I returned.

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial and not binding upon the de-

fendants.

The COURT.—Overruled. Excepted.

Mr. MILLER.—Q. Who was to record the no-

tices of location %

A. Scott said he would, that was the agreement.

He owed me money at that tune and I didn't have

money to record them.

Q. How much money did he owe you?

A. Something over $600.00.

Q. Was it arranged that they were to record the

notices of location for all the claims %

A. Yes, sir, I made out the location notices and

gave them to Scott and he said he would send them

to Circle.

Q. State what he did. What did he do?

A. He didn't send them.

Q. Why, do you know %

Mr. McGINN.—We object as incompetent, irrele-

vant and inunaterial.

The COURT.—Overruled. Exception.
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A. His reasons I presume was to beat me out of

the ground.

Mr. McGINN.—We object to that and move that

it be stricken out.

The COURT.—Yes, that is a mere conclusion.

Mr. MILLER.—Q. Did you rely on his sending

the papers when he told you he would ?

A. I relied on him to do so.

Q. Did you believe he would send them?

A. Yes, sir.

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—Overruled.

McG.—Exception.

Mr. MILLER.—Q. When did you first have

notice that he had not sent them?

Mr. McGINN.—The same objection.

The COURT.—Overruled.

McG.—Exception.

A. It was in the following summer; in July, I

believe.

Mr. MILLER.—Q. Who told you?

A. John Bennett.



George F. Dunbar et al. 61

(Testimony of David H. Cascaden.)

Q. Did you have any talk with Dunbar after the

1st of January about the staking of this ground ?

A. Yes, sir,

Q. When was this conversation, about, as near

as you can remember?

A. It was about the first of February.

Q. Where was it ?

A. He and I made a trip out to Gold Stream

together.

Q. From Fairbanks'?

A. From Fairbanks here and we talked over the

matter.

Q. Talked over the matter of what?

A. Of this ground, the ground we were contract-

ing about, the Jurack ground.

Q. Was anything said about the claims you

staked under this agreement with Bennett includ-

ing 12 Below discovery on the right limit of Cleary?

A. We spoke of the claims in general, not any

particular claim.

Q. What was said by Dunbar ; state the conversa-

tion?

Mc'GrlNN.—We object as incompetent, irrelevant

and innnaterial and not binding on the other defend-

ants, not being shown to have been made in their

presence.
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The COUET.—Overruled.

McG.—Exception.

A. He asked me what kind of a creek Solo was,

if I thought the fraction was as large as I had staked

it, aBid I described the creek and all the claims.

Mr. MILLER.—Q. You talked about all the

claims generally, did you ?

A. Yes, sir, spoke of the locations I had made

for him.

Q. Was anything said about the value of any of

the claims ? A. No, sir.

Mr. McGinn.—We suggest that that is leading.

Q. It is preliminary, calling his attention to what

was said.

The WITNESS.—No, there was nothing said as

to tlie value of the ground whatever.

Mr. MILLER.—Q. State what Mr. Dunbar said

regarding the staking, if anything.

Mr. McGINN.—Same objection.

The COURT.—Overruled.

McG.—Exception.

A. He didn't make any statement in regard to

the staking I don't think; he merely told me that

they would give me an interest.
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Mr. McGINN.—We object.

The COUET.—Go ahead.

WITNESS (Continuing)—any time I ask for it

and any time I wanted a transfer it would be forth-

coming.

Mr. McGinn.—We renew our objection and ask

that it be stricken out as incompetent, irrelevant and

inunaterial and not responsive to the question.

The COUET.—Overruled.

M^cG.—Exception.

M'r. MILLEE.—Q. About what time in Febru-

ary was this ?

A. About the 1st of February.

Q;. Did you have any conversation with Scott

dui'ing the months of January or February about

this ground, the staking of it, and his interest in it"?

A. It was mentioned and talked of in the cabin

here the day I came in from the creek, about the time

he came from Circle, about the time I gave him the

location papers.

Q. When was that? A. In January.

Q. Who was present?

A. Scott, Bennett and Dunbar.

Q. What was said about the location papers ?
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A, They accepted them as I made them out and

said they would record them, send them to Circle and

have them recorded*?

Q. Was any conversation had with Scott at any

other time on Gold Stream ?

A. Yes, we talked in the tent there. We lived

there together for some time. We were working

there together on the Jurack ground and talked over

our business generally all the time.

Q. About what date was this?

A. This was in March, I think, the latter part

of March, the first part of March.

Q. What was said about these claims, if any-

thing, about these claims and your interest and any-

thing concerning the matter?

A. We never brought up the subject of my in-

terest any more that he said it was always mine

v\^henever I wanted it and if I wanted a transfer to

make it out and he would give it to me ?

Q. Did you make any demands or requests of

these parties for a transfer of your interests at any

time? A. Yes, sir.

Q. To whom and when?

A. In the following May I and Scott had some

difficulty over a lot here and I asked him for a gen-

eral settlement; I wanted to divide and get my in-

terests in the mining ground and lots we were in-
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terested in, but he would make no pai3ers, sign

nothing.

Q. Did you say anything to Bennett about con-

veyances of your interest at any time ?

A. Yes, sir, I asked him to acknowledge the

Jurack contract I had from him.

Q. Was anything said to Bennett about the

claim on Cleary, No. 12 Below on the right limit?

A. Not at that time.

Q. When was there ?

A, At the time I asked him to acknowledge the

paper, the bill of sale, of the interest he had signed

to me.

Q. What was the date of the bill of sale, do you

remember ?

A. I think it was January or February.

Q. I will hand you this paper and ask you to ex-

amine it?

A. (After examining paper.) This is the same

paper, the same bill of sale.

_Q. Whose signature is that?

A. John Bennett's.

Mr. MILLER.—We ask to introduce this and

make it Plaintiff's Exhibit ''A."

Mr. McGINN.—We object as being incompetent,

irrelevant and immaterial, as being the act and
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deed of Bennett and not binding on the other defend-

ants. This purports to be a deed executed by John

Bennett and not a deed executed by the copartner-

ship of Bennett, Scott and Dunbar.

The COURT.—Let it be admitted.

And thereupon, the plaintiffs introduced, in evi-

dence, said Plaintiff's Exhibit "A," which is in

words and figures as follows, to wit:

Plaintiff's Exhibit "A."

This indenture made this, the 20th day of Dec,

1902, by and between J. Bennett, party of first part

and D. H. Cascaden, j^arty of the second part, wit-

nesseth

:

That for and in consideration of the smn of one

thousand dollars ($1,000.00), in hand paid this

above-named date, do hereby sell, transfer and for-

ever quitclaim, unto the said party of the second part

the following described claims

:

One-half interest in claim known as No. 12 "A"

Below Discovery, on Cleary Creek.

One-half interest in claim known as No. 3, from

the mouth on Luloo Creek, said creek being a tribu-

tary to Cleary Creek.

One-half interest in claim known as No. 5 Above

Discovery on Solo Creek, and
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One-half interest in claim known as Fraction of

No. 2 Above Discovery on Burns Creek, all of said

creek being in the Fairbanks District of Alaska.

In witness hereto I have this day set my hand and

sial.

(Sd) JOHN BENNETT. [Seal]

Witness

:

JAS. TOD COWLES.

J. WADE.

•istrict of Alaska,

Circle Precinct,—ss.

This is to certify, that on this 1st day of July, 1903,

before me the undersigned, a notary public in and

for the District of Alaska, duly commissioned and

sworn, personally came John Bennett, to me known

to be the individual described in and who executed

the within instrument and acknowledged to me that

1m signed the same as his free and voluntary act and

deed for the uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand

and seal, the day and year first above written.

[Notarial Seal] JAS. TOD COWLES,

Notary Public.

547. Filed for Record at the request of Dave

Cascaden, on the 1st day of July, 1903, at 12 :30 P.

M., and recorded in Vol. 2, of Deeds, page 145. Rec-
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ords of Circle Recording Dist. C. E. Claypool,

Comr. and ex-offic. Recorder. By J. T. Cowles,

Dep.

Mr. MILLER.—Q. Is that the property you are

suing for in this suit ? A. Yes, sir.

Q. Had you any notice of this ground being re-

staked at the time that that instrument was acknowl-

edged ?

Mr. McGinn.—To which we object as being in-

competent, irrelevant and immaterial and assum-

ing something not in evidence.

The COURT.—Overruled.

Mr. McG.—Exception.

A. No, sir.

Mr. MILLER.—Q. At the time this ground was

staked were there any records here, any system of

recording? A. Not here ; no, sir.

Q. Wherie were they recorded at that time? I

presume the Court may take notice of that ?

A. Everything was sent to Circle for record.

Q. Had the records been sent here up until about

the time this acknowledgment was made?

Mr. McGinn.—We object as wholly immaterial.

Mr. MILLER.—Q. I will ask you if the Circle

records had reached here at that time?
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A. Not to my knowledge.

Q. Were your interests questioned by any of

them at any time you had any conversation with

them up to the time of the acknowledgment of this

deed? A. No, sir.

Q. Was this ground open and unoccupied and

unappropriated ground at the time you made this

staking"? A. Yes, sir.

Q. Was it the first and original staking upon

that ground? A. Yes, sir.

Q. State what Scott, Bennett and Dunbar did in

carrying out their part of this agreement? Were

those notices ever recorded? Did you ever look it

up?

Mr. McGinn.—We object to that as being already

asked and answered.

The COURT.—Overruled.
McG.—Exception.

A. I understood from Bennett in July that

—

Mr. McGINN.— (Interrupting.) We object to

that.

The COURT.—He may state what was said by

Bennett.

WITNESS (Continuing).—He stated to me

words

—
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Mr. McGinn.—We object to that. What time

was it. A. July, 1903.

Mr. McGINN.—Was it in the presence of the

other defendants, if not we object to it.

The COUET.—Overruled.
McGr.—Exception.

A. He told me that the ground was not recorded

and was restaked, that Dunbar had restaked the

ground. The following winter he came into my

cabin along towards spring and he was having

trouble with Scott at the time. He told me about his

trouble and warned me that he was going to beat me.

Q. Who was going to beat you?

A. Scott, he mentioned Scott's name.

Q. How was he going to beat you?

A. By the relocation of the ground. He claimed

that I had no interest, that they would give me no

interest in the ground.

Q. When was this conversation and where was

it?

A. It was in Dan McCarty's cabin on 2 Below

in April, 1903, I believe, 1904.

Q. Who was present at this conversation?

A. My brother, Dan McCarty, Harry Buro and

John Bennett.
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Q. State that conversation fully, state all that

was said %

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial, not made in the presence of

Dunbar, Scott, Manley or Rice and therefore not

binding upon them.

The COURT.—Overruled.
McG.—Exception.

A. He had a liquor license to sign. He said he

was going into a roadhouse and wanted to run a bar

and wanted to take out a liquor license and asked

us to sign it. He wanted to shake hands with me and

be friendly, said he was a friend of mine and so

forth, and went on and told me about his trouble with

Scott. He said Scott threw him out of a cabin in

town and was trying to beat hun and me; said that

Scott had kicked him, knocked him down, took him

out of his bed in the night, and he was pretty sore

at him.

Q. Did he make any statement as to how he was

trying to beat you ?

Mr. McGinn.—We object to that as leading and

suggestive.

The COURT.—Overruled.
McG.—Exception.
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A. He mentioned that Dunbar had restaked all

the claims that I had located for him in their differ-

ent names, relocated.

Mr. MILLEE.—Q. Explain it?

A. Well, he said that Dunbar had relocated 12

himself; and that he had relocated 5 on Solo Creek,

and said that he had given Scott the fraction on Dis-

covery claim on Solo and he had mmaber eight.

The COURT.—He? Who?

A. John Bennett.

Mr. MILLER.—Q. Who foi-merly had No. 8?

A. Charles Scott.

Q. I will ask you, Mr. Cascaden, who restaked

these claims?

Mr. McGinn.—We object unless the witness

knows of his own knowledge.

A. I know that Dunbar restaked 12.

Mr. MILLER.—Q. Do you know about the dates

they were restaked?

A. I think his location was in May, 1903.

Q. On what dates were the other claims on Solo

and Lulu staked with reference to the staking of

12 ? A. By me or Dunbar ?

Q. By Dunbar? A. About the same date.

Q. Some time in May ? A. Yes, sir.
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Q. Were any othe:? claims staked by Dunbar

under that date from your knowledge of the records

or otherwise'?

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—Overruled.

McG.—Exception.

A. Not to my knowledge any other than Ben-

nett's statement that he had done it.

Mr. McGINN.—We move that that be stricken

out.

The COURT.—Motion denied.

McG.—Exception.

Mr. MILLER.—Q. What knowledge have you of

these claims being restaked by these people?

A. I was over there in the fall of 1904. I was

expected to go over and prospect on Solo and I found

these staked as I have stated in various names.

Q. I will ask you if any one of these claims was

restaked in the name of the person for whom they

were originally staked by you? A. No, sir.

Mr. McGINN.—We object to that as not the best

evidence.

The COURT.—Overruled.

McG.—Exception.
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Mr. MILLER.—Q. I will ask you if the claims

were all restaked under the names of the different

defendants Scott, Bennett and Dunbar?

Mr. McGINN.—The same objection.

The COURT.—That is somewhat leading. Ob-

jection overruled.

Mr. Gr.—Exception.

Mr. MILLER.—Q. State how they were staked.

Just start in at No. 12 Below on Cleary, right limit,

and state in whose name you staked it and how it

was restaked.

A. I staked it in the name of John Bennett and

it was restaked by Fred Dunbar.

Q. In whose name?

A. In Dunbar's name.

Q. Lulu creek what nimiber?

A. The fraction on Discovery Lulu creek located

in Fred Dunbar's name; relocated in Scott's name.

Q. Go to Solo creek?

A. That is Solo creek.

Q. Go on.

A. Number 5 in Bennett's name located by me;

relocated by Fred. Dunbar.

Q. Go on to the next location .

A. Number 8 which was located in Scott's name

was relocated for Bennett.
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Q. Are there any other descriptions that were

located by you and were relocated?

A. There was one on Burns creek, but I have

never seen that since, and I don't know whether it

has been relocated.

Q. Have j^ou examined the records?

A. No, sir.

Q. Have you ascertained as to whether it was re-

located in the name of the original locator?

A. Not any more than Bennett told me he had

relocated it in another name, I believe, in his own

name.

Mr. McGinn.—We move that that be stricken

out as a declaration of Bennett and as not respon-

sive to the question.

The COURT.—Motion denied. It is a question

of fraud against all these parties and the court is

not inclined to limit the proofs too much in a case

of that kind.

Mr. Gr.—Exception.

Mr. MILLER.—Q. Did you go up on 12 to in-

spect it after the restaking by Scott, rather by Dun-

bar, at any time, and if so when?

Mr. McGinn.—We object to that as wholly im-

material.
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The COURT.—Objection overruled.

McG.—Exception.

A. I looked at his notice of location.

Mr. MILLER.—Q. When was it?

A. It was when I had a layman there. When the

la3niian first went there I went down to look over

his location and fomid it relocated.

Q. Did you notice the stakes ? A. Yes, sir.

Q. From where you placed your upper center

stake, what distance was the stake placed by Dunbar

from that point ?

A. It was right attached to the stake or on the

stake if I remember correctly. I believe it was on

the stake.

Q. How was your notice of location there at that

time on that upper center stake I

A. How did it read, do you mean?

Q. Yes. Was it legible? A. Yes, sir.

Q. Was it noticeable, readily to be seen?

A. Yes, sir.

Q. Was your center stake there in the condition

that you left it at the time you made the location in

December, December 2, 1902? A. Yes, sir.

Q. Give us some description of that center stake

there ?
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A. It is a small tree with the notice on that I

wrote there.

Q. Could the notice be read ?

A. The notice could be read, yes, sir.

Q. At the time you saw it after the restaking by

Dunbar? A. Yes, sir.

Q. What were the positions of his upper center

stake and your upper center stake relative to the

distance apart? A. They were together.

Q. How together?

A. His was either tied to mine or on mine.

Q. Can't you remember?

A. I don't recall exactly. I have inspected all

of the stakes there and I have them in mind, but I

don't recall just how that was.

Q. How long did they continue that way?

A. I believe they are that way yet.

Q. Just the same as they were at the time you

staked and at the time he restaked?

A. The upper center was.

Q. Could he have put his upper center stake in

the jDosition he did relative to yours without having

seen yours and known it ? A. Xo, sir.

Q. And known all about it? A. No, sir.

Q. State about the other stakes and the staking

of Dimbar with reference to including the same
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ground you staked there on the 2d of December for

John Bennett ?

A. He didn't include all the ground in his reloca-

tion. He did on the creek side.

Q. Was all the ground included in his location

covered by your staking*? A. No, sir.

Q. I am speaking of the ground that Dunbar

staked ?

A. It didn 't include all of the groimd I had orig-

inally staked.

Q. Did all the ground you had originally staked

include all the ground that Dunbar staked?

A. Yes, sir.

Q. Go on and tell about the staking of Dunbar

in May on this No 12 Below' on Cleary Creek?

A. His lower center was 118 feet from my lower

center and Bennett's center as it had been originally

located. He left a V-shaped fraction that was over

300 feet on the hillside.

Q. How much ground did Dunbar's location in-

clude ?

A. Well, it was less than 660 feet, I believe, in

width, and it is 300 feet short or more.

Q. Of what you staked? A. Yes, sir.

Q. Three hundred feet short of what you orig-

inally staked in December ? A. Yes, sir.



George F. Dunbar et al. 79

(Testimony of David H. Cascaden.)

The COURT.—Three hundred feet short or 300

feet narrow?

A. It was both, narrower by probably 100 feet

or a little more and shorter on the hillside by over

300, I should judge.

Mr. MILLER.—Q. On which side?

A. On the hillside.

Q. How about the creek side ?

A. The creek side was as it had been located by

me.

Q. Can you make an explanation on that, a dia-

gram?

A. (Witness explains from diagram.) (P. 55-

56, notes.)

Mr. McGinn.—We ask that this be marked as an

exhibit in the case ?

The COURT.—All right.

Mr. MILLER.—I think we can prepare a better

one before we make it an exhibit.

The COURT.—Mark it for identification then.

Mr. MILLER.—Q. Did you have any talk with

Dunbar at any time afterwards prior to the bring-

ing to this suit about this matter and about the re-

staking of the claims?
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A. None other than the times I mentioned on

my trip to Gold Stream with him.

Q. That was prior to the restaking"?

A. Yes, sir.

Q. Did he inform you at any time after the re-

staking anything about it being restaked ?

Mr. McGINN.—We object.

The COURT.—Yes, don't lead the witness; call

his attention to any particular phase of the case, but

don't give evidence of what you want him to testify

to.

Mr. MILLER.—Q. I will ask you to refresh

your memory. At the time you delivered some

freight or hay to their camp, I think on Cleary creek,

did you have any conversation with Dunbar, or at

the time they delivered some freight for you ?

The COURT.—About what—so that the witness

will know what you want.

Mr. MILLER.—Q. About the restaking or other-

wise ?

A. They called me out, you know

—

Q. Did Dunbar call you out at any time 1

A. He refused me my interest. I inquired of him

at Bedrock Creek while doing some work there for

the interest. I asked him about representing that
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interest, that I would like to represent it and lie said

I didn't have it to represent, that it was his claim.

Q. When was this?

A. This was 1903 ; in the spring, I believe.

Q. Did you have any conversation with Mr.

Scott?

A. Yes, sir, some time during the fall or sum-

mer of 1903.

Q. Concerning the money he owed you and con-

cerning the working of an interest on Solo %

Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial and not binding on the other

defendants.

The COURT.—Overruled.
McG.—Exception.

A. I was coming into town a year ago last fall

to get my winter's outfit and I expected to get what

money Scott owed me to get my outfit with. He told

me he was going to collect from Costa. I passed

him on the trail going out and he said he would col-

lect from Costa and would give we what he owned

me when he returned. He also told me that he had

given Davis or some one an interest over on Solo,

and asked me—he said, '*I suppose you will stand

for it. It will save us representing, and we have
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lots of ground here, and it will prospect the ground,"

and it was agreeable to me.

Mr. MILLER.—Q. What claim was he talking

about on Solo ? A. No. 5 Above.

Q. Was that one of the claims staked by you for

them about December 2d? A. Yes, sir.

Q. When did this conversation occur?

A. It occurred on the trail when I was coming

in. I met Scott going out with freight to Costa.

Q. What was the date about, as near as you can

remember ?

A. I think about the 1st of September.

Q. What year? A. 1903.

Q. Was this after the restaking by them ?

A. Yes, sir.

Q. State the value of this claim?

Mr. McGinn.—What claim?

The WITNESS.—No. 5 Above on Solo?

Mr. MILLER—Q. What is the value of this

claim on Cleary Creek, the claim in dispute, 12 ''A"

Below Discovery, 1st tier?

A. Well, it is not determined yet. We have not

done enough work to determine its value. We have

found some very rich pay, and I .judge it is worth

$75,000, if it holds out, the way it is staked by Dun-

bar.
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Q. How much more valuable would it be if it

was the same size and the same ground that you orig-

inally staked ?

A. Well, I should judge there is a third of it cut

out in length that is on the up-stream portion. The

pay-streak is on the uphill side where he has left out

this ground.

Q. How much is cut out in value?

A. Fully one-third, for the reason that the pay

is wider than the way he has it staked ; I believe the

pay to be wider; it is not determined, but I believe

it. They have struck pay in the second tier oppo-

site 13, and I am sure it goes into the ground that he

has left out.

Mr. MILLER.—That is all for the present.

Cross-examination.

Mr. McGINN.—Q. Mr. Cascaden, you say you

came to Fairbanks in the fall of 1902?

A. Yes, sir.

Q. And at that time what was your business?

A. I came here to mine.

Q. To prospect? A. Yes, sir.

Q. And to stake claims? A. Yes, sir.

Q. Before you came here were you acquainted

with either Dunbar, Scott or Bennett?

A. No, sir.
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Q. When did you first meet Bennett ?

A. In Chena about the latter part of September.

Q. Of 1902? A. Yes, sir.

Q. How well acquainted did you become with

Bennett at Chena "?

A. Well, I knew him there for a couple of days.

He was cutting some hay there and he stayed with

me two days, two nights.

Q. You lived at Chena at that time?

A. Yes, sir, I was living in a cabin there.

Q. Where was Bennett living?

A. He just walked down from Fairbanks, or

came down in a boat ; I don 't know which.

Q. You saw him there at that time for two days?

A. Yes, sir.

Q. When did you next see him?

A. At my cabin in Fairbanks.

Q. When was that ?

A. It was about three weeks later, I should judge.

Q. About what month and what part of the

month ?

A. I believe about the first of October.

Q. The first of October? A. Yes, sir.

Q. At your cabin in Fairbanks?

A. Yes, sir.

Q. How much did you see of him at that time?
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A. Well, we were together constantly for a

period of two months.

Q. From that time on were you with him con-

stantly?

A. Yes, sir ; we lived together.

Q. Lived in the same house?

A. Yes, sir.

Q. From about October 1st to about what date ?

A, To December 1st.

Q. To December 1st, 1902? A. Yes, sir.

Q. In your eomi^laint you say that on or about

the 20th day of November, 1902, you entered into an

agreement with the copartnership consisting of Dun-

bar, Scott and Bennett, is that correct?

A. Yes, sir.

Q. When did you first talk with Mr. Bennett in

regard to staking the claims for this copartnership ?

A. About that time.

Q. Where was it that you had the first conversa-

tion?

A. In tbt! cabin in which we lived.

Q. In the cabin which you and Mr. Bennett oc-

cupied? A. Yes, sir.

Q. And that first conversation was on or about

the 20th day of November, 1902?

A. I believe so.

Q. What was said at that time ?



86 David E. Cascaden vs.

(Testimon}^ of David H. Cascaden.)

A. Well, he asked me to stake for them.

Q. Use his exact words ?

A. He says, "You stake claims for me and my

partner and I will give 3"ou a half interest in what-

ever you stake."

Q. "You stake claims for me and my partners

and I will give you a half interest in what you stake
'

'
*?

A. Yes, sir.

Q. That is his language as near as you recall it?

Did he at that time tell you who his partners were ?

A. He told me about Charles Scott.

Q. Did he tell you about Charles Scott being one

of his partners? A. Yes, sir.

Q. Did 3"ou know whether or not he had any other

partner at that time?

A. Not until he received this letter, about that

date or a little later.

Q. Did 3^ou see the letter from Scott later?

A. Yes, sir, I think so, or about that time.

Q. About the 20th or 25th of November, 1902,

is that correct ? A. Somewhere abcut that date.

Q. It was subsequent to the time that you had

this first conversation with Bennett?

A. Which was subsequent?

Q. Was the letter that he received from Scott sub-

sequent to this conversation that took place between

you and Bennett on this 20th day of November, 1902 ?
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A. There was a conversation in regard to stak-

iQg subsequent and prior also.

Q. Answer that question. You understand that

question. Was the letter you received from Scott,

or that you saw that was written by Scott to Ben-

nett—did you see that after you had this conversa-

tion with Bennett on the 20th day of November, 1902 %

The COURT.—State as nearly as you can about

it.

A. I had this conversation with Bennett prior to

the time I left to stake this claim and it was after

the letter from Scott. The letter from Scott arrived

in December I believe or near the latter part of No-

vember.

Mr. McGinn.—Q. Then it was subsequent to the

conversation that you had with Bennett on the 20th

of November •?

The COURT.—He said it was.

Mr. McGinn.—Q. Was there anything else said

in that conversation, that you had with Bennett on

the 20th of November that you can now recall?

A. ISIot that I recall.

Q. Did you have any other conversation, prior to

the time you staked these claims, with Bennett in

regard to staking claims for the copartnershij) of

Bennett, Dunbar and Scott?
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A. Not in regard to stakiag, unless it had been

mentioned two or three times in about that period of

time just prior to the tune I went out to stake.

Q. Then the only conversation you can recall that

took place between you and Bennett relative to stak-

ing claims for the copartnership of Bennett, Dun-

bar and Scott was the conversation that you had in

your cabin on the 20th -of November, 1902?

A. It seems to me that it was in the cabin we

lived in and had built together that this conversation

took place.

Q. That is the only conversation that you can re-

caU?

A. In regard to going out and staking claims ?

Q. Yes.

A. No, we had a conversation when I first met

Bennett about staking claims.

Q. I mean about staking claims for the copart-

nership of Bennett, Scott and Dunbar ?

A. Yes, sir, that is aU I recall at that time.

Q. And you have stated all that was said in that

conversation? A. I believe, I have, yes, sir.

Q. And nothing further, then, was said by Ben-

nett to you in regard to staking clauns for this co-

partnership i^rior to the time that you stalled these

claims? A. Not that I recaU.
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Q. Now, you stated tliat in this conversation iliat

you had with Bennett on the 20th day of November

in that cabin, or the cabin occui3ied by you and Ben-

nett in 1902, that Bennett said that he wanted you

to stake for himself and his partners anil that he

would give you one-half. Is that right?

A. I think that conversation took place in the

other cabin. I believe I corrected myself.

Q. What other cabin do you mean?

A. The one we built together.

Q. That is the one that was occupied by you?

A. Yes, sir, at this time.

Q. Occupiedby thebothof you? A. Yes, sir.

Q. That is what took place in that conversation?

A. Yes, sir.

Q. That if you would stake for Bennett and his

partners that they would give you half ?

A. Yes, sir.

Q. And I believe you stated that at that time you

knew Scott was a partner of his?

A. At that time I knew of Scott and Dunbar.

Q. How did you know that Dunbar was a partner

of his?

A. I read a letter from Scott to Bennett.

Q. Didn't you state a little while ago that thaJfe

letter was received by Bennett on the 20th day of No-

vember? A. I believe not.
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Q. You didn't so testify a few minutes ago?

A. No, sir.

Q. So, then, you saw this letter that Scott had

written to Bennett prior to the time that you had this

conversation on the 20th day of November with Ben-

nett % A. No, sir.

Q. When did you see it?

A. I seen the letter about November 20th, I be-

lieve, or about the first of December.

Q. Was it prior or subsequent to the time that

you had this conversation with Bennett about stak-

ing claims?

A. I had the conversation after I read the letter.

I think the dates are somewhat tangled uj) there.

Q. What did this letter say?

A. It spoke to Bennett in regard to taking me

as a partner, not to do it as he had already taken Fred

Dunbar.

Q. Didn't he in that letter say that he might want

to take in Fred Dunbar if Dunbar would go in with

him?

A. There was nothing like that in that letter, no,

sir ; it said he had taken Fred Dunbar and not to take

me.

Q. Were Dunbar, Bennett and Scott doing busi-

ness at that time in November or December of 1902

at Fairbanks or any other place to your knowledge ?
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A. Not until after tliat arrived here, I don't be-

lieve, Scott and Bennett were partners,

Q. What was the business of that partnership?

A. Mining and freighting.

Q. Do you know upon what terms it was or-

ganized and what the stock of the copartnership busi-

ness was ?

A. Bennett told me that he and Scott had staked

claims together and they had taken a contract to work

claims together, the Jourack ground.

Q. That was Scott and Bennett ?

A. Yes, sir.

Q. Now, I am talking about the copartnership of

Scott, Bennett and Dunbar ?

A. We will have to go back, then, to a later pe-

riod.

Q. How much later?

A. About the first of December.

Q. Then what do you know^ about the copartner-

ship?

A. That it was in the name of the three instead of

two is the only difference.

Q. How do you know it was in the name of three

instead of two ?

A. From general conversation.

Q. With whom?

A. With Bennett and from the letter.
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Q. Anything outside of that that lead you to be-

lieve that there was a coj)artnership existing between

those three gentlemen at that time?

A. I knew it at the time I first saw them to-

gether. They were introduced to me as partners.

Q. I am talking about December 1st?

A. Nothing more than what I have stated in re-

gard to the letter and what Bennett said.

Q. Did you know at that time what the scope of

the copartnership business was?

A. About December 1st, do you mean ?

Q. About December 1st?

A. I know that it took in the claims that they

were working together and a general partnership as

I understood it.

Q. Who worked together?

A. They had a contract from Jourack to prospect

some ground.

Q. Who had a contract?

A. Scott and Bennett.

Q. How about Dunbar?

A. He didn't have his name attached.

Q. He was not in that contract ?

A. Not to my knowledge.

Q. As a matter of fact, Bennett and Scott were

partners, but Dimbar was not a member of the co-

partnership ?
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A. I know that to be a fact prior to the time I read

that letter.

Q. Don't you know, as a matter of fact, that Dun-

bar didn't become a member of that copartnership

until June, 1903 ? A. I know different.

Q. How do you know?

A. Well, Dunbar and I went out to the creeks to-

gether to let contracts to work on this Jourack

gTound, and he said he was interested in it.

Q. How interested?

A. He was interested as a general partner.

Q. What was the language he used at that time?

A. He tried to employ several men there in my

presence.

Q. When was that?

A. In Februar}^ 1903, I believe.

Q. Employ men?

A. He tried to employ men to work on the Jour-

ack contract and give them ground on Granite.

Granite is one creek, I believe, and the only one I can

mention. Granite is a tributarj^ of Pedro,

Q. Anything else?

A. He restaked Xo. 1 on Goldstream, No. 4 Be-

low, one of the Jourack claims.

Q. When was that?

A. That same day that we walked out together.
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Q. What was there about that that lead you to

believe that he was a partner of Scott and Bennett?

A. Several claims had been jmiiped on Gold-

stream, for the reason that some of the miners claim-

ed that Goldstream was the same stream as Pedro.

Several claims had ben jumped on Goldstream which

were thought to be forfeited ground, for the reason

that Pedro and Goldstream was the same creek, and

miners holding two claims on the same creek were en-

titled to lose one, and Dunbar restaked No. 4, because

Jourack owned 6 Above on Pedro and 4 Below oil

Goldstream, and the claim could be jumped and he

done it as a protection, I presmne, to save another

jumper.

Q. Protection to whom?

A. To himself, Bennett and Scott.

Q. How would that be a protection to Bennett

and Scott?

A. If they were working upon a piece of ground

that was jumi:)ed and taken away from them.

Q. The property didn't belong to them at that

time ? A. He staked it.

Q. In whose name was the property staked?

A. In Dunbar's name.

Q. In whose name was it staked prior to the time

Dunbar restaked it? A. Tom Jourack 's.
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Q. ^T'aat had Bennett and Scott to do with that

property ?

A. They were working on that property for a

half interest.

Q. And Dunbar came in and relocated it ?

A. Yes, sir.

Q. And from that you judged he was a partner of

theirs"? A. From his own statements.

Q. What were his statements now?

A. That he was a partner in the mines.

Q. WTien did he tell you he was a partner in the

mines ? A. At this time.

Q. At what time?

A. About February 1, 1903.

Q. About February 1, 1903, he told you he was a

partner with Scott and Bennett in these mines ?

A. Yes, sir, and freighting and everything.

Q. In your direct examination you didn't tes-

tify to anything like that? A. I think I did.

Q. Don't you remember Mr. Miller asked you

particularly about a conversation you had with Dun-

bar about February 1, 1903? You remember he

asked you about that, don't you?

A. He said something about me hauling freiglit

for them.
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Q. Don't you remember he asked you about the

conversation 3^ou had with Dunbar about the first of

February, 1903?

A. I don't recall exactly what it was.

Q. And don't you know you didn't say anything

at that time? A. I have said it now.

Q. Why didn 't you say it before ?

A. Probably it didn't occur to me.

Q. You say that upon the 2d day of December,

1902, you located claim known as 12 A on Cleary

creek? A. Yes, sir.

Q. What did you do with reference to 12 A on

that day? A. I staked it.

Q. What else did you do ?

A. I made a discovery.

Q. When ? A. At the time I was staking.

Q. At the time you were staking upon the 2d day

of December, 1902? A. Yes, sir.

Q. Where did you make a discovery on that

claim ?

A. On a gusher that runs water there upon what

I supposed to be the rim of the creek.

Q. In the gusher? A. Yes, sir.

Q. What part of the claim was this gusher on?

A. On the upper hillside.

Q. The gusher is still there? A. Yes, sir.
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Q. Just tell the Court how you made a discovery

in that gusher.

A. I heard water running there as I crossed the

gusher, and I sto^^ped and drank and noticed gravel

at the edge of the ice, gravel and sand, and I cut the

ice away with the ax and drank, and the water

was so dirty I couldn't drink it. It was flowing out

there and I stirred it with the ax and threw it on

the ice and puddled it until I made a discovery of

gold.

Q. How did you make it ?

A. Just puddling the sand with my ax, throwing

it up on the ice.

Q. How did you do, throw it up in chuncks?

A. It was thawed.

Q. Did you pan the gold?

A. Just washed it away with the ax
,
puddled it

with the ax, disturbed it.

Q. You panned with the ax?

A. I threw the gravel on the edge of the ice where

it caught the water and the water carried it away,

washed the dirt.

Q. You say there was a gusher coming up there

on the upper hillside of No. 12, that would be on the

right limit? A. Yes, sir.

Q. How near the upper end of No. 12 is that

gusher ?
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A. Well it is about on the upi3er line with the

original staking I believe.

Q. How far does that water gush up from the sur-

face of the ground.

A. It boils out rather than gushes, it boils all the

time.

Q. Is the water warm or cold?

A. It is not very cold.

Q. You went there for the purpose of getting a

drink of water ?

A. I was putting out my upper hill line.

Q. And you went there?

A. I crossed this place.

Q. And you wanted to get a drink of water

there? A. Yes, sir.

Q. And you took your ax and broke the ice around

there ?

A. I just cracked the ice from the edge, the water

was running from the edge between the ice and the

gravel; I just broke the ice away.

Q. Then what did you do? That stirred the

water you said.

A. It disturbed the water and sand and it boiled

and ran out through the sand as soon as I cut the ice.

Q. What did you do then?

A. I threw it out with the ax.

Q. What? A. The gravel and ice.
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Q. Where did you get the gravel from?

A. It was directly mider the ice.

Q. How did you get the gravel out?

A. It was thawed.

Q. How did you get it out ? A. With the ax.

Q. And you threw it right on the ice, b}^ the side

of this opening you had made? A. Yes, sir.

Q. How did you make the discovery ?

A. Just moving the gravel with the ax, gravel and

sand.

Q. As it lay there on the ice?

A. And it washed away.

Q. And you saw gold right in the gravel there?

A. I seen indications of mineral there, ruby sand

and lots of black sand which attracted my attention,

and I seen gold after inspecting it.

Q. How much gold did you see?

A. I didn't weigh it.

Q. About how much?

A. Just colors; enough to call it gold. T seen

gold.

Q. Was that right on the ice as you spread out

this gravel? A. Yes, sir, in the sand.

Q. You didn't have to pan the sand in order to

see gold there?

A. No, the water done sufficient work.
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Q. The water has been rimning right through that

gravel there a great many years so far as you know ?

A. I don't think it runs through the gravel to

any extent.

Q. How much time did you spend at that?

A. No length of time.

Q. You are a defendant in an action entitled W.

R. Smith Sorenson and Roberts against you. You

are the defendant in that action involving the title

to No. 13, 2d tier bench on the right limit of Cleary

creek? A. Yes, sir.

Q. Your deposition was taken in that action?

A. Yes, sir.

Q. We will ask to have the deposition published at

this time in that case. I am for the plaintiffs and

Miller & de Journal are attorneys for the defendant.

Mr. MILLER.—We object to the deposition.

The COURT.—Do you object to have it opened

or i3ublished?

Mr. MILLER.—No.

The COURT.—Let the order be entered that by

consent of parties that deposition is published in that

case.

Mr. McGrlNN.—Is that your signature? (Show-

ing deposition to witness.)
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A. Yes, sir.

Q. You signed this deposition after you read the

same over carefully'? A. Yes, sir,

Q. I will ask you to read over your testimony ; the

last pages of your direct examination and your tes-

timony of cross-examination and redirect. (Wit-

ness reads.)

Q. This deposition was taken on the 17th day of

April, this year? A. Yes, sir.

Q. I will ask you if it isn't a fact that at the

time your deposition was taken at my office on the

evening of the 17th day of April, 1905, in response

to the following questions \o\\ made the following

answers, "You refuse to answer any questions as to

the discoverj^ of gold u]3on No. 12 as to whether it

was prior or subsequent to the time you made dis-

covery of gold on No. 13? A. It was far subse-

quent; it was later, I don't know how far it was

later."

Q. I will ask you if you didn't so answer that

question when it was propounded to you in my of-

fice by me ? A. No, sir.

Q. You didn't answer it in that way?

A. No, sir, I believed you were speaking of .pay,

I believe, if I did answer that way.

Q. Did you answer it that way; did you answer

the question in that way?
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A. Not understanding it, no.

Mr. MILLER.—I object to this. The corrections

are on the deposition of the witness as signed by him

as his statement at that time. His recollection may

not be clear as to the exact language used, but the

deposition as he signed it speaks for itself, and I

think he can only be questioned as to the deposition.

The statute requires that it be read over to the wit-

ness, corrected, and then signed, and I shall object

to the questions of counsel as to what occurred there

that night. The question should be directed to the

deposition as it now stands.

The COURT.—Were corrections made in any

way?

Mr. McGinn.—The corrections made were diame-

trically different from the questions put to him.

The COURT.—I think he should have the benefit

of his corrections before he signed it.

Witness David H. Cascaden resumes his testimony.

(Plan of claim in dispute produced.)

Mr. MILLER.—I presume that this might be sub-

mitted at this time.

WITNESS.—This angle here in the line of 13 and

12 I think it is the other way insead of being as I

drew it.
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The COURT.—Downward instead of up?

A. Yes, sir.

Mr. MILLER.—Did you make tMs plan yourself %

A. Yes, sir.

Mr. MILLER.—That is aU.

The COURT.—If you desire to have it used as il-

lustrative of his evidence you had better have it

marked.

Mr. McGinn.—I don't care one way or another.

Mr. MILLER.—Have it marked for identification.

The COURT.—Let it be marked for identification.

Mr. McGinn.—Q. This gusher that you speak

of as being upon the right limit of No 12 is nothing

more than a spring is if?

A. I believe it is a spring rising from the rim of

the creek.

Q. I believe you stated it was nothing more than

a spring "?

A. It is a spring or more like a gusher I should

judge, rising from what I term the rim, of the creek.

Q. And what kind of weather do they have on

Cleary creek in the months of November and Decem-

ber of every year?

A. Why, they have cold weather and moderate

weather.
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Q. Pretty cold weather have they not ?

A. Yes, sir.

Q. And in November, 1902, what was about the

average weather?

A. I think the month of November was not very

cold.

Q. What did the thermometer range during that

month? A. I couldn't say.

Q. AiDproximately ?

A. Just average cold weather.

Q. Many degrees below freezing point ?

A. Yes, sir.

Q. And on Cleary creek on the 2d day of Decem-

ber, 1902, there was considerable snow was there not ?

A. About 10 inches I should judge.

Q. And considerable ice ?

A. There was some ice.

Q. And around this spring or gusher was there

an}^ ice? A. Some ice.

Q. How much ice ?

A. I should judge about 20 feet wide.

Q. In what shape?

A. Well, it was narrow and kept getting wider

as the water from the spring had flowed down.

Q. There was a glacier there, wasn't there?

A. Yes, sir.

Q. And that was about how deep ?
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A. It would be deeper in the middle than on the

edge.

Q. At the edge how was it?

A. There was nothing at the edge, scarcely any-

thing at the edge.

Q. At the particular place you went through how

deep was the ice?

A. A couple of inches I should judge.

Q. Was there any water under that couple of in-

ches of ice?

A. Yes, at the edge of this ice the water was run-

ning under the ice and along the side of the glacier.

Q. On the top of the ground?

A. Right through the gravel at the edge of the ice.

Q. And about how far from the place where it

gushed or bubbled up from the earth was it you put

down this hole and broke the ice ?

A. I put the hole down where I took the ice away.

Q. How far is that from where the water bubbled

up from the earth?

A. It bubbled up right from the hole.

Q. Right from that hole? A. Yes, sir.

Q. And you say that the ice was 2 inches thick

there? A. From that to nothing.

Q. And the ground was not frozen under that two

inches of ice?
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A. The ground was partially thawed you know;

it was thawed where this water was acting on the

ground.

Q. I mil ask you if you didn 't testify when your

deposition was taken in the case of W. R. Smith, J.

E. Roberts and Niel Sorenson against yourself and

Robert McMillan in response to a question put to you

upon your direct examination by me as follows:

"Q. When did you discover gold? You know

what I mean. A. I can 't say as I made a discovery

of gold upon 12. I panned from holes."

Q. I will ask you if 3^ou didn't so testify before

Mr. Cousby, notary public in and for the District of

Alaska, at my office on the 17th da}^ of April, 1905?

A. I testified—as the corrections were made I

answered your questions.

The COURT.—You can answer yes or no and then

state that you made the correction.

A. If you will read the answer I will say yes or

no.

Mr. McGinn (reads:)—"Q. Did you make any

discovery of gold upon No. 12?

A. Not at that time.

Q. When did you?

A. Well, I panned there different times.

Q. When did you make a discovery?
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A. Do you call this panning a discovery.

Q. When did you discover gold •? You know what

I mean.

A. I can't say as I made a discovery of gold on

12. I panned from the hole. " Then Mr. Miller ob-

jected and 3^ou refused to answer further.

Mr. McGINN.—Q. Did you so testify as I have

read in response to the questions I have read to you ?

A. I believe those are the answers, but I will say

that they are corrected and corrected as near as I

could make them correct according to your questions.

Q. You corrected this answer as follows: "Did

you make a discovery of gold u]3on No. 12." The

original answer was, "Not at that time."

A. I answered as I corrected as near as my knowl-

edge as I could remember your questions.

Q. Then do you say that you used the words in

my office when you were examined that are inserted

by you in ink in this deposition?

A. Yes, sir, words to that effect or those words.

Q. I will refer you to page 20 of the deposition.

T will ask you if at the same time and place, the same

persons present, you did not testify in response td

this question as follows: "Q. You refuse to answer

any questions as to the discovery of gold upon No.

12 as to whether it was prior or subsequent to the

time that you made a discovery upon No. 13? A.
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It was far subsequent, later. It was later. I don't

know how far it was later." Did you so testify in

my office? A. I testified as it is corrected.

Q. As it is corrected by you in ink?

A. Yes, sir.

Mr. McGinn (reads:)—"Q. Later than the dis-

covery made upon No. 13 ? A. Yes, sir." Q. Did

you so testify? A. As it is corrected in ink.

Q. Then do you say that at that time in my office

you testified "No, sir" in resj^onse to that question?

A. I believe so.

Q. You did so testify in my office?

A. I believe so
;
just as it is corrected.

Mr. McGinn (reads) —"I discovered gold on No.

12 first." Did you testify to that in my office?

A. Just as it is corrected.

Q. Just answer that question ? A. Yes, sir.

Q. I will ask you if, in response to this question

put to you by Mr. Miller, you made the answer that

foUows the question; "Mr. Cascaden, at the time that

you located No. 12, the same day that you located

No. 12, did you yourself, Noyes and anyone make any

effort to discover gold on the creek?

A. No, sir."
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Q. Did you so answer at that time?

A. Just as it is there.

Q. Look at the deposition and state how you an-

swered that question at that time?

A. Not in paying quantities.

Q. And you sa}^ that you used that language in

my office in response to that question?

A. Words like those or words to that effect. The

question of pay and the question of gold and discov-

ery there were all discussed together, and as I cor-

rected them is as they should be.

Mr. McGINN.—I would like at this time to shorten

this case to introduce in evidence page 15 of this

deposition as well as pages 20, 21 and 22.

The COURT.—If there is no objection they will

be admitted.

Mr. MILLER.—I object to have a portion of that

deposition introduced without introduciag the whole

of it.

Mr. McGrlNN.—Let the whole go in.

The COURT.—The whole may be admitted with-

out objection.



tlO David H. Cascaden vs.

(Testimonj^ of David H. Cascaden.)

And thereupon said deposition of said witness was

introduced in evidence, and is in words and figures

as follows, to wit

:

[Title of Court and Cause.]

Deposition of D. H. Cascaden.

D. H. Cascaden, one of the above-named defend-

ants, being first duly sworn on his oath, testified as

follows

:

John L. McGinn, Esq., appears for plaintiffs.

Messrs. Miller and de Journel appear for de-

fendants.

Mr. McGinn.—I suppose that the record may

show that at the time mentioned in the subpoena

and notice the witness failed to appear, but that you

now produce him here at this time for examination in

obedience to the subpoena. That, will be in accord-

ance with the facts.

Mr . MILLER.—Oh, yes.

Direct Examination of Witness.

(ByMr. McGINN.)

Q. What is your name ?

A. David H. Cascaden.

Q. You are a defendant in this case of W. R.

Smith, J. E. Roberts and Neill M. Sorensen, against

D. H. Cascaden and Robert McMillan.
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A. Yes, sir.

Q. You are a defendant named in that suit?

A. Yes, sir.

Q, You are acquainted with that certain placer

mining claim known as No. 13 Below Discovery on

the Right Lunit of Cleary creek in the Fairbanks'

Recording District, District of Alaska; said claim

being on the first tier on the right limit ?

A. Thirteen "A," yes, sir.

Q. Is that on the right or left limit?

A. The right limit.

Q. When did you first become acquainted with

that property ? A. December 2d, 1902.

Q. Prior to that time, had you been in the vicin-

ity of that claim ? A. No, sir.

Q. How did you happen to become acquainted

with it on that day?

Mr. MILLER.—The question is objected to as im-

material.

A. One of the parties that had been on the creek

before, told me that ground was vacant there in that

part of the creek.

Q. Wlio was that? A. Frank Noyes.

Q. Frank Noyes who on the same day located No.

14? A. Yes, sir.



'*.12 David H. Cascaden vs.

(Testimonv of David H. Cascaden.)

Q. In the first tier of benches'?

A. Yes, sir, first tier.

Q. What part of the day was it when you went

down to this property for the purpose of staking?

A. Before dinner, or before noon.

Q. Who accompanied you, if anyone?

A. Noyes.

Q. The same Noyes ? A. Yes.

Q. Where did you meet Mr. Noyes that day?

A. We had been stopping over night in Jesse

Noble's cabin.

Q. That is on One Below?

A. One Below, I think.

Q. In the vicinity of One Below ? A. Yes, sir.

Q. You and Mr. Noyes left there together to go

and stake this property? A. Yes, sir.

Q. Was Mr. Noyes with you during the time you

were staking it ? A. Part of the time.

Q. Wliat claims, if any, did you stake that day

on Cleary? A. Thirteen and Twelve.

Q. Which claim did you stake first?

A. Thirteen.

Q. You staked Thirteen first? A. Yes, sir.

Q. What was the first thing you did in the way

of locating niunber thirteen ?

A. I put up the upper left limit corner next to the

creek claim.
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Q. That would be the southwest corner stake?

(Witness produces a plat or map, and commences

to refer to it.)

Mr. McGinn.—I object to the ^^itnesss testifying

from any memorandum.

A. It is the southeast corner stake.

Mr. McGinn.—You need not refer to that.

Mr. MILLEE.—I think it can shoF that he tes-

tified from it.

Mr. McGinn.—I don't want him to.

Q. You are acquainted with the directions out

there? A. I have not been exact about that.

Q. You know which way is north?

A. I was not closely

—

Q. At the present time?

A. I could not go now and give the directions ex-

actly. ,>^^^
Q. How does the stream run along there?

Mr. MILLER.—Counsel objects to further exami-

nation as to the statement of the witness, by reason of

counsel for plaintiffs refusing to allow him to refresh

his memory from records and maps made at a time

when matters he is testifying to were fresh in his

memory.

(No answer.)
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Q. The stream runs east and west, doesn't it

—

west and east approximately ?

A. It runs in a westerly direction, I think.

Q. So the first stake you xDut in there, you say,

was your upper left corner stake, which would be

the southeast corner stake of the claim?

A. I believe that would designate the stake. I

am not sure as to the directions exactly.

Q. Well, uphill from the stream, and in the di-

rection of 13 A, is north, I believe ? A. Yes.

Q. And the other way—toward the left limit

—

would be south? A. Yes.

Q. Toward Twelve would be east?

A. Yes, sir.

Q. And toward Fourteen would be west?

A. Yes.

Q. That being so, then this upper left corner stake

that you placed in the ground, would be the south-

east corner stake as you have testified to ?

A. I didn't place one in the ground. I took a tree

for it.

Q. You took a tree ? A. Yes.

Q. What, if an}i;hing, did you put upon that

stake?

A. I marked it with my name, designating it as

the corner 13 A.
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Q. Just what did 3^011 jjut on that, as near as you

are able to say ?

A. I believe I called it 13 "A" left limit upper

corner; Cascaden locator.

Mr. MILLER.—Did you use your initials, or just

Cascaden ?

A. I think I used my initials, with my full name.

Q. Is there any other writing placed upon that

stake? A. Yes, sir.

Q. Wliat?

A. The Twelve location. Not the Twelve loca-

tion, but the Twelve corner.

Q. The Twelve corner? A. Yes.

Q. Whose name was No. 12 located in?

A. John Bennet.

Q. Did you place any marks upon this stake, in-

dicating that it was one of the boundaries of No. 12

''A"?

A. Well, I had staked a claim on Lulu creek, and

then after that I staked No. 12, using this same cor-

ner for the corner of No. 12.

Q. You didn't then, stake No. 12 inunediately af-

ter No. 13? A. No.

Q. How long a time elapsed between the time you

staked No. 12 and No. 13?

A. Three or four hours, I should .judge. Possi-

bly longer.
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Q. How did you happen to go to Lulu creek, and

come back and stake No. 12?

A. It was the suggestion of Noyes that we should

go and stake the gulch in sight there.

Q. After you placed the left limit corner stake,

what did you do?

[D. H. C] A. I made an upper location stake,

on tree center stake, initial stake more properly on

No. 13 ''A/'

Q. Have you examined those stakes recently on

No. 13? A. Yes.

Q. Is this left limit corner stake as placed by you

on 2d December, 1902, still on the ground?

A. Yes, sir; the stake is there.

Q. You say that the next stake you placed, was

an upper center stake? A. Yes; a tree.

Q. Where was this placed, with reference to the

left limit corner stake?

A. In a northerly direction on the hill, on the

right limit.

Q. How many feet from it?

A. Something over three hundred.

Q. About how many feet over three hundred ?

A. I didn't know judging at that time, any more

than stepping it off.

Q. Well, you said over three hundred? In your
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opinion, how many feet over three hundred was it,

approximately? A. About six.

Q. About six feet? A. Yes.

Q. You think it was about 306 feet in a northerly

direction from your left limit corner or southeast

corner stake?

A. When I staked it T didn 't know as I described

it accurately.

Q. I say it was about 306 feet in a northerly di-

rection from this southeast corner stake you have

testified to? A. Yes.

Q. What, if any, writing did you place upon that

stake?

A. "I claim 660 feet wide ; 1320 feet down stream

;

for placer mining purposes."

Q. Thirteen hundred and twenty feet down

stream ? Anything else there ?

A. And the date, December 2, 1902, and my name

there as locator.

Q. D. L., is it? A. D. H.

Q. Is that stake still there ? A. Yes, sir.

i^. Has that stake ever been planted in the

ground, or is it a tree ? A. It is a tree.

Q. And you say that that stake calls for 660 feet

Wide ? A. Yes, sir.

Q. You are sure of that? A. Yes.
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Q. Does not that stake call for 660 feet on each

side '?

A. There was some writing there that is very dim,

and I have not observed closely whether it is claimed

that way or not. It seemed to me it was 660 feet

wide.

Q. Isn't it a fact that that stake calls for 660

feet on each side of the stake, and 1320 feet down

stream? A. Sir?

Q. Six hmidred and sixty feet on each side of

the stake, and 1320 feet down stream? Isn't it a

fact that that is what you wrote upon the stake?

A. No.

Q. Isn't that upon the stake at the present time?

A. No, not to my knowledge.

Q. Now, what stake did you next place upon the

ground? A. The upper right limit corner.

Q. The u]3per right limit corner, or the northeast

corner stake ? A. Yes, sir.

Q. And where was that placed with reference to

the center upper stake that .you have just described ?

A. Something over four hundred feet.

Q. In what direction?

A. In a northerly direction.

Q. And is that stake still upon the ground ?

A. Yes, sir.
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Q. Isn't that what you now claim to be your

northeast corner ? A. No, sir.

Q. How many feet is it from your northeast cor-

ner ? A. About a himdred feet, I should judge.

Q. In a northerly direction? A. Yes, sir.

Q. When did you establish your northeast cor-

ner as it now is ? A. On February 23d, 190J:.

Q. What, if anything, did you write upon the

stake that you placed there at that time?

A. Well, the date, and I don't recall exactly how

I described it, exceiDt that it is marked "Corner of

13," I beUeve.

Q. Then what did you next do?

A. That is all I did after I established this stake

at that time ? / mean in February, 1904.

Q. That is all that you did? A. Yes, sir.

Q. Did you establish any lower stakes ?

A. Not at that time, no, sir.

Q. AVhen did you establish any lower stakes?

A. I put in the creek corner, the lower corner,

some time in the following spring.

Q. What spring ? What time in the spring ?

A. WeU, I don't know as I could give you the

date, nor even the month exactly. I think it was

March.

Q. March of 1903? A. 1904.
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Q. You say the following spring. You located in

1902, and the following spring would be—what time

do you mean, March, 1903, or 1904?

A. 1904.

Q. But upon December 2d, 1902, all the stakes

that you placed upon No. 13, were those that you have

already enumerated'? A. No, sir.

Q. What other stakes did you place there?

A. The lower stakes.

Q. Yes, sir; what lower stakes did you place?

A. The right limit upper corner.

Q. The right limit upper corner stake?

A. Yes; and the lower end center.

Q. And the lower end center ? A. Yes.

Q. Where did you place the lower end center

stake ?

A. Something over 1320 feet down stream, below

the upper initial stake.
,

Q. Which stake did you place first ; the lower end

stake, or the lower center end stake—the lower cor-

ner stake, or the lower center end stake?

A. The lower corner.

Q. The lower corner ? A. Yes.

Q. Which corner of the claim would be the lower

corner ?

A. The right limit of the claim at the end.
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Q. Would it be the northwest corner, or the south-

west corner?

A. I think the northwest corner ; but it is on the

right limit.

Q. Would it be uphill? A. Yes.

Q. That would be north? A. Yes.

Q. And that was west down there? A. Yes.

Q. That would be the northwest corner of your

claim? A. Yes, sir.

Q. And 3^ou established that stake after you es-

tablished your northeast corner stake?

A. Yes, sir.

Q. Where did you place that? How many feet

from this northeast corner stake, and in what direc-

tion?

A. Something over 1320 feet, in a westerly di-

rection.

Q. Thirteen hundred and twenty feet in a west-

erly direction?

A. From the northeast corner, yes, sir.

Q. Yes ; what did you put upon that stake?

A. "Corner stake," and the date, and my name.

Q. "Corner stake," you put? A. Yes.

Q. Did you indicate what corner stake?

A, I believe I did.

Q. What did you do? Don't believe.
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A. I am positive about designating the stake, de-

scribing the stake, but I don't know exactly the terms

that I used. It has been defaced and erased.

Q. Do you know that stake that stood near John-

son's house there in front, and that has been cut

down? A. Yes.

Q. Is that the stake that you have reference to"?

A. No, that is the lower end center stake.

Q. That is the lower end center stake?

A. Yes.

Q. How many feet, and in what direction, is this

corner stake concerning which you are testifying,

as to that stake?

A. About three hundred and thirty feet.

Q. Three hundred and thirty feet ? Just 330 feet

exactly ? A. I believe about 330 feet.

Q. And that stake is there to-day that you placed

there in 1902 ? A. Which one ?

Q. The stake you say you placed there in 1902,

is that there to-day? A. The corner stake?

Q. Yes?

A. The corner stake is there, to the best of my
knowledge. I have been there within a month, and

it was there.

Q. You say the stake you placed there on De-

cember 2d, 1902, was 330 feet from this stake that
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stood in front of Johnson 's house ; is standing there

to-day ? A. Yes.

Q. What did you write on that stake?

A. I described it as "Corner stake," with my

name, and the date.

Q. Corner stake . This would be December 2d ?

A. I am not quite positive whether it was the

2d or 3d. There was a little misunderstanding with

me and Noyes—not a misunderstanding; I was not

certain of the date; I think I was at that time; I

believed it was December 3d.

Q. After you placed that stake, 3^ou went where %

What did you do ?

A. Tliis is the corner you are speaking of?

Q. The corner stake, yes.

A. I put in the lower end center stake.

Q. T'he lower end stake ?

A. Yes, lower end center.

Q. Did 3^ou measure the distance?

A. Yes, by stepping it off.

Q. And you succeeded in getting it exactly 330

feet? A. About.

Q. It is exact, isn't it? You had a tape measure.

A. I could not say exactly. I had no measure.

Q. What, if anything, did you write on that

stake? A. The lower end center?
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Q. Yes?

A. ''I claim 1320 feet upstream, and 660 feet

wide," and I put the date and my name upon it.

Q. Then, what did you do ?

A. Well then I was done.

Q. You didn 't x^ut any more stakes in the ground ?

A. No.

Q. You didn't put any stake in the other corner?

A. No.

Q. Did you ever place any stake in the other cor-

ner?

[D. H. C] A. ^o; not then.

Q. Did 3^ou ever place any other stake on that

end of the claim?

A. Yes, the stake I spoke about being there, was

put there about March, 1904; the present corner.

Q. That is the lower corner? A. Yes.

Q, And that is at the corner of Copeman's frac-

tion? A. No, it is somewhat below that.

A. Somewhat below that? A. Yes.

Q. That is the corner you have reference to?

That would be the southwest corner? I am talking

about the southwest corner stake. Is that the one you

have reference to? A. Yes.

Q. Did you place any stake there in March, 1904 ?

A. I think it was March, yes, sir.
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Q. Did you prior to that time i^laee any stake

down there? A. No.

Q. You never have ? A. No.

Q. And have you ever placed any other stakes

upon the lower part of that claim, other than the

three that you have enumerated? A. No, sir.

Q. And so the stakes as they are upon the prop-

erty to-day, are the same as you originally placed

them? A. Yes.

Q. Have you <>:ot your original location notice?

A. Yes.

Q. Will you produce?

(Witness produces his location certificate of claim

No. 13.)

Q. Did you post a copy of this notice upon the

claim? A. No, sir.

Q. You didn't? That is the notice that you have

recorded ? Of course, that shows it. Now, what else

did you do upon the property?

A. I made a lease upon it and worked it.

Q. Yes. That day?

A. The day I located the claim?

Q. Yes?

A. I did nothing more, to my knowledge.

Q. Did you make a discovery ?

[D. H. C] A. No, not at that time on 13 "A."

Q. When did you?
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A. We simk a liole in the spring of 190-i, and dis-

covered pay.

Q. What part of 1904?

[D. H. C] A. I think it was in February or

March we started to work pay.

Q. February, 1904? And after you staked this

claim what did you do ? You say you went to Lulu

creek ?

A. Xo, I went down the creek and staked No. 15.

Q. You staked No. 15? A. Yes.

Q. And then you went and staked on Lulu creek 1

A. Yes.

Q. And then you staked No. 12? A. Yes.

Q. Did you make any discovery of gold upon No.

12?

[D. H. C] A. Not at that time. Not enough to

pay.

Q. When did you?

A. Well, I panned there different times.

Q. When did you make a discovery?

A. Do you call this panning a discovery?

Q. When did you discover gold ? You know what

I mean.

[D. H. C] A. I can't say as I made a discov-

ery of gold uj)on 12 in paying quantities. I panned

from the hole

—
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Mr. MILLER.—I object to Twelve. Don't make

any statement about that.

Q. Only you say Humes—You panned in his

hole?

(Witness does not answer.)

Mr. McGIXN.—I ask and insist upon an answer

to the question. If he ever made a discovery of gold

upon No. 12?

A. Several times.

Mr. MILLER.—I object to going into another case.

Mr. McGINN.—This is not going into another case.

This is very pertinent to the matter.

Mr. MILLER.—I understand that you are also in-

terested in Xo. 12, and I don't think that is fair to

counsel. AYe didn't come here with a view to exami-

nation in that case.

Mr. McGINX.—I don't propose to go into an ex-

amination of that case. These two claims were both

staked upon the same day, and I think I have a right

to go into these things, to show what he did there at

that time. I will show the pertinency of these ques-

tions in a little while.

Mr. MILLER.—Show me the pertinen.-y ar.d I

shall not object. I instruct the witness not to an-

swer.
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Mr. McGinn.—That is what I want. I want the

refusal of the witness to answer that.

Mr. MILLER.—If you serve notice we will come

prepared to go into that. We want to be familiar

with matters. We want to investigate ourselves and

be prepared.

Q. When did you first discover gold upon No. 12"?

Mr. MILLER.—I object to the question, on the

ground that there is another suit pending regarding

that, and that this subpoena was to testify to ground

affecting a portion of No. 13. The question is im-

material and improper, and unfair.

Mr. McGinn.—Does the witness refuse to answer?

Mr. MILLER.—Yes.

WITNESS.—Yes.

Q. You say you located No. 12 after you located

No. 13? A. Yes.

Q. Isn't it a fact that you located No. 12 before

you located No. 13? A. No, sir.

Q. And wasn't Mr. Noyes with you at the time

that you first

—

A. He was with me, yes.

Q. When you put up your first stakes?

A. Yes.

Q. And upon the initial stake of 12 you claimed

1320 feet down stream, didn't you?
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[D. H. C] A. I believe I did the initial stake of

Xo. 12 is at the upper end of Xo. 12.

Mr. MILLER.—I object to the question.

Q. Do you know?

A. (To Mr. MILLER.) ShaU I answer the ques-

tion about 12 or not?

Mr. MILLER.—I object to that. I cannot see the

materiality of that. If you want to bring the witness

to be examined about the two cases, you had better

give us notice, and we will come in and answer the

questions.

Mr. McGINX.—Either answer or refuse, and I will

take my recourse.

Mr. MILLER.—Counsel for the defendant object,

on the ground that a suit is pending between David

Cascaden, plaintiff, and Scott and others, defend-

ants, affecting Xo. 12 "A" on the Right Limit of

Cleary creek Below Discovery, and that suit is also

pending between Smith and others plaintiffs and

David Cascaden and others defendants, affecting a

portion of Xo. 13 Below, Right Limit of Cleary creek,

and that by consent of counsel and subpoena issued

from the officer to take the testimony of David Casca-

den affecting Xo. 13, in the matter of the suit af-

fecting Xo. 13. that counsel for the defendant is not
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prepared to go into an examination of and litigate

No. 12 at this time ; and that the attemjjt of counsel

for i^laintiff in the suit affecting No. 13, to bring into

the action matters affecting and things relating to the

suit affecting 12, is uncalled for, immaterial, and

not at issue in the suit in which the witness is called

to testify.

(Question "Do you know?" read to witness.)

WITNESS.—I refuse to answer.

Q. Isn't it a fact that on that day you located No.

12 before you did No. 13?

Mr. MILLER.—Answer that question.

A. It is not a fact.

Q. Isn't it a fact that .you placed a stake at the

upper end of No. 12, prior to the time you located No.

13, in which you claimed 1320 feet down stream?

A. No.

Q. How is it, then, that you claimed 1320 feet

down stream for No. 12, when there was only 545 feet

of open ground there?

Mr. MILLER.—That question is objected to con-

cerning No. 12.

Mr. McGinn.—I have a right to cross-examine

this witness. That is the very object of this. This

is for discovery.
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Mr. MILLER.—I don't wish to be unreasonable

witli you, but I don 't wish to have you take advantage

of us on 12.

Mr. McGINN.—I am not going into No. 12 here.

Mr. MILLER.—Do you think the fact of a dis-

covery on No. 12 has ami:hing to do with No. 13?

Mr. ]SIcGIXX.—From my j^osition in this case,

certainly, as I expect to show afterwards. I would

not be bound by his testimony in these matters, but

I want this defendant to go on record on some of

these things.

[D. H. C] WITNESS.—I wiU go on record, and

put iritnesses behind all I state.

Q. I want to know why you staked 1320 feet in

length down stream, when there was but 535 feet

there? A. I refuse to answer.

Q. Isn't it a fact that you staked No. 12 thirteen

hundred and twenty feet in length?

Mr. MILLER.—Will you state the object of this

examination ?

Mr. McGinn.—I don't want to apprise the wit-

ness in advance of what I am getting at. This is

in the nature of a cross-examination.

Mr. MILLER.—I object. He has stated how he

staked, as to the staking of No. 13, the approximate
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distance of the stakes apart, and that he staked it

prior to the staking of No. 12; and counsel for the

defendant is unable to understand how the dimen-

sions for the staking of 12 can in any way affect the

statement of the witness regarding No. 13, whether

it was 500 feet or 5,000 feet.

Mr. McGinn.—If he staked No. 12 that day, and

staked it 1320 feet in length, and if it overlapped

No. 13 and he made a discovery of gold upon No. 12

before he did upon No. 13, that w^ould take in a por-

tion of No. 13, and the location of No. 13 would not

be good. That is what I am trying to get at. I do

not like to have to tell the witness. I am not going

into any other case outside of this case.

Mr. MILLER.—That is not a question within the

bounds staked in his description of 13, and trying to

mix 12, which is involved in another suit, with the

investigation of this matter. We are not called upon

to testifj^ concerning that. We refuse to answer.

Q. How is it that you marked the lower stakes of

No. 13 with the figure "12"; had the figure "12" on

them? A. I didn't.

Q. Did no lower end stake of No. 13 have the fig-

ure "12" on?

[D. H. C] A. I saw it there the other day. I

did not put it there.
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Q. Isn't it a fact that the letter "5" was written

over the letter "2"?

[D. H. C] A. Yes, I believe that is a fact, on

the date ; not on the niunber of the claim. That is my

recollection, as I have seen it before and I explained

that I had an argument with Noyes as to whether it

was the 2 or 3 of Dec.

Q. Was the figure "3" written over any figures

that were used to designate the nmnber of the claim

that was written upon the stakes which now mark

the present boundaries of 13?

A. Not to my knowledge ; not at that time ; not at

the time it was staked.

Q. Upon the stake which you call your lower cen-

ter stake, did you place anything which indicated

the direction in which you claimed your 660 feet?

A. I believe not. After examining the stake, I

think not.

Q. You merely said you claimed 660 feet wide %

A. I believe so.

Q. You refuse to answer any questions as to the

discovery of gold upon No. 12, as to whether it was

prior or subsequent to the time you made a discov-

ery upon No. 13 ?
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[D. H. C] A. It was far subsequent; that I

found gold on 13 later; it was later; I don't know

how far it was later.

Q. Later than the ' discovery you made upon No.

13?

Mr. MILLER.—I object to the question.

A. No, sir; I discovered gold on No. 12 -first.

Q. That is all at present.

Cross-Examination.

(By Mr. AXILLER.)

Q. Mr. Cascaden, at the tinie you located No. 13,

the same day you located No. 12, did you yourself,

Noyes and Underwood, make anj^ effort to discover

gold on the creek ?

[D. H. C] A. No, sir. Not in paying quantities.

Q. Did 3'ou about that time or shortly afterwards %

[D. H. C] A. Not personally until the follow-

ing winter.

Mr. McGINN.—That would ])e the winter of 1903?

[D. H. C] A. 1903 and 1904.

Q. You state that on No. 13 you never found pay

until when ?

A. Until I sunk a hole to bedrock.

Mr. de JOURNEL.—Not pay.

Q. I will ask you when you first discovered gold

on No. 13 ? Not pay, but when did you first discov-
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er gold on it—the first time you panned the surface,

or in any way discovered gold on No. 13 %

A. It is pretty hard to get at the date. I don't

have dates running in my mind.

Q. Was it within two or thee weeks, or a short

time, after the location of the claim'?

A. It was a longer time than that.

Q. Not pay. I am asking you about a discovery

—colors, or indications of gold; the first discovery,'

I am not talking al^out pay, bedrock, but surface

pannings and indications, and discovery of gold up-

on No. 13. With reference to your staking, was it

within two or three weeks, or a shorter time, or when

was it ?

A. I had an agent represent the claim for me, or

a man to do some digging on there in 1903. He did

about between 30 and 10 feet of sinking.

Q. I am not talking about that. I am talking

about when you first discovered gold; not when you

found pay %

[D. H. C] A. I didn't first discover gold per-

sonally until I had a layman sink upon No. 13 in

1904.

Q. When was thaf?

[D. H. C] A. But my agent in 1903 that done

this prospecting or representing there was pre-
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smned to pan. I left instructions with him to pan^

and he got gravel.

Q. What was the result of that?

[D. H. C] A. Well, I don't know. I i^resume

he got colors. He told me he did. You can get

colors from the gravel at any time you strike the

gravel.

Q. I believe that is all.

Re-Examination.

(By Mr. McGINN.)

Q. Who was your agent?

A. Underwood.

Q. Jack Underwood?

A. I don't know his name.

Q. When was he out there in 1903 ?

A. I think in part of November; November and

December.

Q. Of 1903?

A. Yes, sir.

Q. And you think he discovered gold at that

time?

A. Yes, sir.

Q. This is a map that you had made of the prem-

ises ?

A, Yes.
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Q. This was made by Mr. Jackson, wasn't it?

A. Yes.

Q. That is all.

D. H. CASCADEN.

United States of America,

District of Alaska,—ss.

This is to certify that on the 17th day of April,

1905, before me, the undersigned, a notary public in

and for the District of Alaska, personally appeared

D. H. Cascaden, one of the defendants in the above-

entitled action, together with Messrs. Miller & de

Journel, attorneys for defendants in said action, and

John L. McGinn, Esq., one of attorneys for plain-

tiffs in said action, at the offices of McGinn & Sul-

livan, in the Hamilton Block, at the corner of Sec-

ond and Cushman Streets, in the city of Fairbanks,

in said District, at the hour of 7:30 o'clock in the

evening of said day, pursuant to subpoena attached

hereto, and notice filed with the clerk of said Court,

and the consent and agreement of said parties and at-

torneys, for the taking of the testimony of said D.

H. Cascaden by deposition, under the provisions of

chapters 61 and 63 of the Alaska Code of Civil Pro-

cedure; that then and there, before proceeding with

the examination of the said witness D. H. Cascaden,

he was by me duly sworn upon his oath to tell the

truth, the whole truth and nothing but the truth in
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relation to the matters in dispute in said action, and

thereupon, at the said place, between the hours of

7:30 and 9:00 P. M., of said day, the deposition of

the said witness D. H. Cascaden was taken before

me, and was reduced to writing by me, and was there-

after read over by said witness, and he was allowed,

if he desired it, to correct or explain any statement

in the deposition, and the same was subscribed by

him, and is contained in the twenty-two typewritten

pages first attached hereto.

Witness my hand and notarial seal, at Fairbanks,

Alaska, the 2d day of April, 1905.

[Seal] JEREMIAH COUSBY,

Notary Public in and for the District of Alaska.

Mr. McGINN.—Q. What did you do on Cleary

Creek on December 2d'? What is the first thing you

did?

A. Staked No. 13.

Q. After staking No. 13, what did you do *?

A. I staked No. 15 Below.

Q. In whose name did you stake Fifteen?

A. John Floyd.

Q. Then what did you do ?

A. I staked on Lulu.

Q. Then what? A. I staked 12.

Q. And then what? A. I went home.
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Q. When did vou go upon Cleary Creek that day ?

A. I was on Cleary Creek that night before.

Q. That day? I am asking you?

A. When did I go on Cleary Creek that day? I

was there; I didn't go on Cleary Creek.

Q. What time did you arrive at No. 13 ?

A. Shortly after daylight.

Q. How long after daylight ? A. One hour.

Q. Have you any idea?

A. About one hour.

Q. When was daylight on the 2d day of Decem-

ber, 1902?

A. About 8 o'c-lock.

Q. And you got there about nine o'clock in th^

morning ?

A. I presiune so.

Q. Do you know? A. No, sir.

Q. Was it ten o'clock?

A. It was probably about nine o 'clock, as near as

I can remember.

Q, When did you leave there and go home, leave

the vicinity of 13?

A. It was in the afternoon, late.

Q. What time?

A. Probablv two or three o'clock.
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Q. You staked No. 13, then you staked 15, then

you went and staked claims on Lulu Creek, and then

you staked No. 12? A. Yes, sir.

Q. Did you do any prospecting upon No. 13 that

day?

Mr. MILLER.—I object to the question.

The COURT.—Overruled.
A. No, sir.

Mr. McGinn.—Q. Did you do any prospecting

upon the claim you staked on Lulu creek ?

A. Similar to what I done on 12.

Q. Did you do any work over there ?

A. Yes, sir.

Q. Did you make a discovery there ?

A. Yes, sir.

Q. How did you make the discovery over there ?

A. Similar to the one on 12.

Mr. MILLER.—That is objected to, also.

The COURT.—Overruled.

Mr. MILLER.—Exception.

Mr. McGinn.—In the spring?

A. Just from the edge of the glacier.

Q. Just from the edge of the glacier you made a

discovery of gold? A. Yes, sir.

Q. Then you went and staked 12?
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A. Yes, sir.

Q. Was anybody with you when you staked 12 ?

A. No, sir.

Q. Where was Mr. Noyes at that time ?

A. He had gone home.

Q. Why, when you were examined by me, and

I interrogated you about discovering gold upon No.

12, why at that time didn't you say that you discov-

ered gold as you have testified here to-day ?

A. I didn't wish to give you any information in

regard to 12.

Q. Is that the reason ?

A. That is the reason I didn't answer it.

Mr. MILLER.—I object on the ground he has

not answered different from what he has to-day.

Mr. McGINN.—Q. Because 3^ou didn't want it

known—is that the reason?

Mr. MILLER.—I object to that.

The COURT.—Overruled.

Mr. MILLER.—Exception.

A. I didn't want you to know of my business in

regard to 12 at that time.

Mr. MILLER.—My objection is that objections

were made by which he was precluded from answer-

ing concerning 12 that day. He was stopped in the
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middle of his statement regarding 12. It is in the

record here, his testimony was not complete. I

claim it is not proper examination.

The COURT.—Overruled.

Mr. MILLER.—Exception.

Mr. McGINN.—Q. Why didn't you tell me that

night that you had discovered gold upon No. 12?

A. I have stated the reason.

Q. What reason?

A. That I didn't wish you to know any of my

business regarding 12 at that time.

Q. You were under oath at that time?

A. Yes, sir.

Q. And sworn to tell the truth and the whole

truth regarding the questions that were put to you?

A. I done so.

Q. You were sworn to tell the whole truth at that

time? A. Yes, sir.

Q. And yet you say now that the reason why you

did not tell me about this discovery was that you did

not want me to know anything about your business,

or about this discovery ; is that correct ?

A. The reason, the objection was the reason.

Mr. McGINN.—Answer that yes or no.

The COURT.—Let him answer the question.



George F. Dunbar et dl. 143

(Testimony of David H. Cascaden.)

Mr, McGINN.—Q. Why did you not at the time

you were examined by me in my office in regard to

the discovery you made upon No. 12, upon the 2d

day of December, 1902, at that time tell me that you

had made a discovery as you have testified here

to-day?

A. No. 12 was objected to, and I didn't wish you

to know any of my business in regard to 12 at that

time.

Q. What made you testify at that time then, that

you discovered gold subsequent and later to the time

that you discovered it on 13 ?

Mr. MILLER.—I object to that as he made no

such statement.

The COURT.—Objection overruled.

(Question read.)

Mr. McGINN.—Why did you state at that time

that you discovered gold upon No. 12, subsequent to

the time you discovered gold on 13 ?

A. It was pay gold or pay dirt that was under

discussion at the time, and I made my statement cor-

rect, I believe.

Q. You understood that when I asked you as to

whether or not you had made a discovery upon this

claim, that I was asking you about pay dirt ; is that

correct %
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A, I had pay dirt in view at the time, that is cor-

rect.

Q. And when I used the word '^discovery," you

thought I meant pay dirt"?

A. In some of j^our questions, yes, sir.

Q. In that particular question, when I asked you

if you ever made a discovery on No. 12, did you think

I meant whether you had ever discovered pay dirt ?

A. Yes, sir
;
pay dirt was under discussion just

prior to that time.

Q. Then "pay" you thought I meant at that

time? A. I believe so.

Q. And when you answered those questions, pay

dirt was under discussion? A. I believe so.

Q. Is that the fact?

A. The fact is on the paper.

Q. Answer my question?

A. Yes, sir; the fact is on the paper.

Q. If there is nothing in the paper about pay

dirt, you are mistaken about that?

A. Yes, sir.

Q. When did this idea you have testified to about

discovering gold at the foot of this glacier first come

into your head ?

A. Upon seeing the gravel. Hearing the water

coming and going there and seeing the formation.
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Q. When did you first make up your mind to tes-

tify to that?

Mr. MILLER.—I object to that question as im-

material and improper.

The COURT.—I think that is more in the nature

of an argument, than it is as to the determination of

a fact.

Mr. McCMNN.—We except.

The COURT.—You may ask him about any fact

or statement he has made that is material.

Mr. McGinn.—Q. Did you ever make a dis-

covery of gold upon No. 12 subsequent to the 2d day

of December, 1902 ? A. No, sir.

Q. And the only discovery then that you made

upon that property is what you have testified to here

to-day? A. No, sir.

Q. What other discovery did you make?

A. I have panned there since. I have panned

there off and on continuously.

Q. When did you pan there?

A. Well, I have panned it after I had laymen on

12. I went there for the purpose of panning that

particular place.

Q. When? A. In the spring of 1904.
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Q. Up to 1904, you made no discovery other than

what you say you made on the 2d day of December,

1902? A. No, sir.

Q. Is that the Humes' dump?

A. Oh, no; this that I have reference to is the

same place I made the discovery of gold at on the 2d

of December.

Q. Where is that?

A. It is just below the line of the claim as I

staked No. 12.

Q. Did you ever pan on the Humes' dump?

A. Yes, sir.

Q. Where did you make this discovery in 1904,

on No. 12?

A. Well, in reference to the locations that are

there in regard to the stakes, do you mean ?

Q. Yes, sir.

A. It would probably be just above where Dun-

bar's line is.

Q. Did you sink a shaft at that time ?

A. No.

Q. Wliere did you make the discovery?

A. Just dug a small hole out with the ax, several

pans.

Q. You used the ax again in 1904?

A. No, sir; I took a pick and shovel there and
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picked iij) some dirt and carried it over to where my

laymen were working; and panned the dirt?

Q. Was Humes upon the property at that time?

A. Xo, sir.

Q. Xow you located Xo. 12 in the name of Mr.

Bennett? A. Yes, sir.

Q. Upon the second day of December, 1902 ?

A. Yes, sir.

Q. What did you do upon the third day of De-

cember? A. I went back to Pedro Creek.

Q. Did you see Bennett that day?

A. Xo, sir.

Q. Did you stake any claims on the 2d day of

December ?

A. All I staked that I have enumerated were

staked on the 2d. I believe.

Q. I mean upon the 3d day of December, did you

stake any claims ? A. Yes, sir.

Q. What claims did you stake?

A. I staked on bedrock creek.

Q. Did you stake any for Bennett, Dunbar or

Scott? A. Xo, sir.

Q. Upon the 1th day of December, where were

you?

A. I believe we went to Bumes creek.

Q. You and Mr. Xoyes ?
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A. Me and Noyes and Mike Burnes, and John

Floyd.

Q. Did you locate any claims upon that day for

Mr. Bennett, Dunbar or Scott?

A. I located for Mr. Bennett.

Q. What claim? A. I think it was No. 2

from the mouth.

Q. Any other claim that day ?

A. No, sir, not that day.

Q. Upon the next day, Dec. 5th, did you locate

any claims?

A. It was on the 5th or 6th. I located on Solo,

for all of these.

Q. You located a separate claim for each of them

did you? A. Yes, sir.

Q. Did you locate any claims after that ?

A. No, sir.

Q. When did you see Bennett after you had lo-

cated these claims?

A. I met him at the Owl roadhouse when I was

going into town after finishing this trip.

Q. On what date ?

A. About the 9th or 10th I believe.

Q. The 9th or 10th of December, 1902?

A. Yes, sir.

Q. Did you have any conversation with Bennett

at that time?
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A. I believe I told him what I had done. We
were in very much of a hurry, and didn't stop and

talk much. He was getting dinner for a large num-

ber of men. They were cutting a trail.

Q. Was he running the "Owl" roadhouse at that

time?

A. He owned it as a barn and stopi3ing place for

him. He owned it.

Q. You merely told him what you had done and

that was practically all th&,t was said on that day ?

A. Yes, sir.

Q. When did you next see Bennett?

A. It must have been two weeks later or ten days

later—two weeks later.

Q. That would be about the 20th of December?

A. Yes ; or a little after.

Q. And at that time did you have a conversation

with him ?

A. We talked together, I believe
;
yes, I know we

did. We were both here in Fairbanks in a cabin

together.

Q. What did you talk about at that time ?

A. Well, I told him I was going out on another

trip. We had some discussion in regard to Tom

Jourack; we were to enter on his ground.

(\\. I am talking with reference to Dunbar ?
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A. I am talking of what Bennett and I dis-

cusi;ed.

Q Go right on.

A. We talked about entering on Jourack's

ground to work on a contract that they had, and I

had from them.

Q. That who had ?

A. I had and Bennett and Scott.

Q. Did you talk about this property that you had

localM ?

A. I don't remember of any conversation, any

other than that I had staked, what I had done.

Q. Nothing more was said about it ?

A. I believe he gave me a bill of sale for the prop-

erty at that time.

Q Upon the 20th? A. Yes, sir.

Q. That is the bill of sale that has been intro-

duced in evidence here?

A. That is the same bill of sale.

Q. That was for an undivided one-half interest in

No. 12 A, that you had located in the name of Ben-

nett, and other property enumerated there?

A. Yes, sir.

Q. What further conversation did you have with

Bennett with regard to this property.

A. Well, I wanted to make another trip down

Coldstream.



George F. Dunbar et al. 151

(Testimony , of David H. Cascaden.)

Q. I am talking about the property that you had

previously located between the 2d and the 6th day of

December.

A. Well, I don't remember of anything more at

that time.

Q. So practically the only agreement that you

had with Mr. Bennett or with Scott, Bennett and

Dunbar with regard to locating property, was the

agreement that you had upon the 20th day of No-

vember, 1902, which you testified to this morning %

A. That is the agreement I staked the ground

under, yes, sir.

Q. That was the only agreement that you ever

had with these gentlemen, isn't it^

A. That is all the staking I ever done for them,

yes, sir.

Q. That is the only agreement?

A. Yes, sir; that is the only agreement. I had

an acknowledgment in words and the approval of

the fact.

Q. I wish you would state—I believe you did

state this morning—in order that there may be no

question about it, all that was said in that conversa-

tion ?

A. Which conversation did you have reference

to?

Q. Upon the 20th day of November ?
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A. Bennett asked me to stake for Mm on that,

trip, him and his partners, and they would give me

a half-interest in all the ground that I staked in their

names.

Q. That is the contract as you remember it ?

A. Yes, sir.

Q. Nothing more was said ?

A. Not at that time that I recall.

Q. Nothing else was said between you and Mr.

Bennett prior to the time that you located these

claims ?

A. Not that I have any recollection about.

Q. You state in your complaint that the contract

that you had with these gentlemen, Dunbar, Scott

and Bennett, was that you were to proceed to search

for prospect and stake certain placer mining claims.

Is that right? You have seen your complaint,

haven't you?

A. I don't know as I have read it carefully.

Q. Just read paragraph 2. Now in your second

amended complaint, you allege that you were to

search for, prospect and stake in the names of the

defendants, was that your part of the agreement?

A. Yes ; I believe I have stated my agreement as

near as I can recall it.

Q. You remember your agreement as you have

stated it or as stated in your complaint ?
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A. The complaint is i^robablv cori'eet.

Q. So then in yonr complaint you state that you

were to search for, i^rospect and stake in the names

of these defendants? A. Yes, sir.

Q. What prospecting did you do upon No. 12?

A. Well, nothing more than I have enmnerated

here to-day.

Q. You consider that prospecting, do you?

A. There is a time to prospect after you stake.

And if you are not excluded or thrown out, you might

have a chance to prospect.

Q. You then contemplated that you would pros-

pect after staking the claims ? Is that it ?

A. I have fulfilled that. I have j)i'ospected this

place more thoroughly than on the first location. I

have returned there with shovel and pan, and done

work sufficient to call it prospecting.

Q. When did you ever i3rospect No. 12 ?

A. In the spring of 1904.

Q. That was after the claim had been relocated?

A. Possibly
;
yes, it was.

Q. Up to that time you had done no prospecting

work upon No. 12? A. No.

Q. Did you ever do any prospecting work upon

placer mining claim No. 3 from the mouth of Lulu

creek ?

A. Just as much as I have done on No. 12.
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Q. What is that'?

A. Just to examine the formation, and see what

it looked like.

Q. Just tell the Court what it was.

A. To look at the top of the earth ?

A. Yes, to disturb it and see what it would in-

dicate.

Q. To what extent did you disturb the surface

of the earth ? A. Just moA^ed it to some extent.

Q. To what extent?

A. Just to throw it over and look at it and see

what the indications would show to me.

Q. The surface? A. Yes.

Q. How deep would jou go down when you threw

the dirt over ? A. Just a little way.

Q. Just threw it away ? A. Just moved it.

Q. With what? A. With an ax.

Q. You call that prospecting?

A. Yes ; that is prospecting.

Q. Do you do all your prospecting with an ax ?

A. I can discover gold in places with an ax if

necessary, if I don't hai3pen to have any other tools.

Q. Upon No. 5 Above Discovery on Solo Creek,

what prospecting did you ever do upon that claim?

A. I never done any that I call prospecting.

Q. No. 2 Above Discovery on Burns Creek, what

prospecting did you ever do on that?
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A. Not any.

Q. On No. 8 Above Discovery on Solo Creek, what

prospecting, if any, did you do ? A. Not any.

Q. No. 1 Above on Solo Creek, a fraction known

and described as Fractional Creek placer mining

claim between Discovery and No. 1 Above Discovery

on Solo Creek, what prospecting did you ever do ?

A. Not any.

Q. Did you ever make any discovery of gold upon

any of the claims I have enumerated, with the excep-

tion of what you have testified to as to No. 12
'?

A. No ; I can't say that I have,

Q. The only thing that you did was to stake these

clauns, wasn't it"?

A. I have staked and done just as I have testified

to.

Q. Isn't that all you did do?

A. If finding an indication such as a discovery is

anything more, I claim to have done that, prospected

them, 3^es, sir.

Q. You claim to have prospected them?

A. Yes, sir.

Q. And you never sunk a hole on any of them ?

A. Not to bedrock, no, sir.

Q. How deep a hole did you ever sink?

A. It would not be deep.

Q. Well, how deep?
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A. From four to ten inches.

Q. And you call that prospecting?

A. It might be thorough prospecting.

Q. It might be thorough prospecting on the char-

acter of ground in this country? A. Yes, sir.

Q. How deep is the pay on Cleary Creek?

A. The average. In some places three feet ; and

in some places one hundred.

Q. I mean from the surface down to pay?

A. Well, some places it is not over a foot and a

foot and a half.

Q. On 12A bench claim?

A. On 12A it is probably sixty odd feet in the

middle of the claim or middle of the channel.

Q. What kind of ground, earth or gravel do j^ou

go through before you strike this pay ?

A. Where they have already sunk, they have to

go through considerable muck.

Q. Do you find gold in that muck ?

A. In some places.

Q. How deep is the muck?

A. From fifteen to twenty or twenty-five feet.

Q. Do you know of a single case where gold has

been discovered in that muck?

A. Not in the muck. There are stratas of gravel

and sand where you can find prospects, that is, find

gold,
•
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Q. And that is the extent of the prospecting and

work that you did'? A. Yes, sir.

Q. Did you post notices upon these claims ?

A. I wrote my notices upon the stakes.

Q. What tools did you use in sinking those holes

you have testified to ?

A. Just the ax and later, the second tune, I re-

turned to this rim I took a shovel, pick and pan.

Q. That was in 1904? A. Yes, sir.

Q. That is on No. 12? A. Yes, sir.

Q. When you staked No. 12, upon the initial stake

you called for 1320 feet dowTi stream?

A. I put his lower end center there.

Q. On your initial stake of No. 12 ?

A. On my initial stake of 13 I put his lower end

center.

Q. Well, Bennett's initial stake that you posted

for him on 12

A. Is on the upper end of 12.

Q. That caUs for 1320 feet down stream?

A. Yes, sir.

Q. How many feet on each side ?

A. It calls for 660 feet wide.

Q. What is the distance between the initial stakes

of 12 and the initial stake of 13 ?

A. It is about 700 feet, I believe; I have never

measured it ; it is between 700 and 800 feet.
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Q. Isn't it about 660 feet?

A. I couldn't say; I never measured the distance.

Q. How is it you made such a mistake calling that

1320 feet?

A. I got my feet wet here while I was doing this

prospecting and I was in a hurrv to get home, and I

had not kept account of my steps, and I thought I

was probably far enough for a claim.

Q. You got 660 feet or 700 feet instead of 1320?

A. I should judge it was nearer 900 feet.

Q. As a matter of fact, don't you know it does

not exceed 700 feet?

A. I haven 't measured, but I believe it was nearer

900 feet from the corner up here, about.

Q. You made a difference of 400 feet?

A. I believe 900 feet was the distance.

Q. You made a difference of 400 feet in the dis-

tance ? A.I made a mistake in my distance.

Q. Did you place a lower center stake for 12 ?

A. I placed it upon my intial stake for 13.

Q. You used 3'^our initial stake as the lower center

stake of 12 ? A. Yes, sir.

Q. That is the way you staked all the claims, was

it? A. Yes, sir.

Q. Didn't you stake down on 13 for Bennett?

A. No, sir.
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Q. How is it that you marked the stakes of No.

13—marked upon the stakes that now mark the

boundary of No. 13, as you claim it the figures No.

12, and why did you call

A. (Int.) The fact is, I did not.

Q. You are positive of that? A. Yes, sir.

Q. You are positive that the northwest corner

stake that stood there, or the stake that stood there

near Johnson's house, which you call your lower cen-

ter stake, did not have the figure 12 written upon it %

A. I am certain.

Q. When did you have this first conversation with

regard to the recording of these claims %

A. That was an understanding at the time I went

out, before I went out to stake.

Q. When did you have your first conversation,

I asked you?

A. At the time I had this agreement with Bennett.

Q. What was said?

A. That he would record, send them to Circle and

record, send them over to have them recorded.

Q. Bennett said that, did he? A. Yes, sir.

Q. How is it that when I had asked you twice in

regard to the contract that you had with Mr. Bennett,

or with Bennett, Dunbar and Scott, that you had not

mentioned anything in regard to the recording of
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these claims, or that they were to bear the expenses

of it?

A. I believe I did make mention of that.

Q. Didn't you say that the only agreement had

between you and Bennett prior to the time that you

located these claims was that he asked vou to stake

for him and his partners, and he said that they would

give you half ?

A. No; I am positive about him saying that he

would record them; he was owing me money, and

therefore, he agreed to record them. I had no money

to record them.

Q. Therefore, he agreed because he had your

money? That is the reason why you say

A. (Int.) That is why it is so fresh in my
memory.

Q. That is the reason why he was to record them?

A. Yes, sir.

Q. Nothing was said about that?

A. That was the agreement.

Q. You are sure of that ? A. Yes, sir.

Q. That was the agreement you had in the cabin

that was occupied by you and Bennett on the 20th

day of November, 1902 ? A. Yes, sir.

Q. Isn't it a fact that I asked you twice to state

the whole of the agreement, and the conversation in

regard to the agreement that you had with Bennett
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upon that day, and haven't you at both times stated

that the whole conversation was that he asked you

to stake for him and his partners, and that they

would give 3^ou half?

A. I believe I said that he would record them.

Q, Answer yes or no. A. No.

Q. You didn't so testify here twice?

A. I testified the other way I believe once. I

made my statement here to-day that he was to record

the ground.

Q. I am asking you about the times I have asked

you to state the whole of the conversation.

A. I don't know.

Q. You don't know whether you did or not?

A. No.

Q. Why didn't you state that before?

A. I believe I did.

Q. You never knew Dunbar until what time ?

A. In January. I met him just shortly after he

arrived from Circle.

Q. When did you first become acquainted with

Scott? A. At the same time.

Q. Was the agreement that you were to locate

these claims in the individual names of these persons

or in the name of the copartnership ?

A. In the names of the persons forming the co-

partnership.
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Q. And as a consideration for your locating these

claims you were to receive a half ? A. Yes, sii»»

Q. The title of the claims was to be in them ?

A. They were to give me a bill of sale for half.

Q. You were to locate them in their names and

after you had located them, they were to give you

half? A. Yes, sir.

Q. When did you first speak to Dunbar in regard

to the matter.

A. On the first meeting we had.

Q. Where was that?

A. It was in the evening after his arrival from

Circle City in the cabin.

Q. Wliat did you tell him at that time ?

A. I made out the location notices, and handed

them to Scott and read them and showed them each

claim that had been staked for them and he told me

that he would send them to Circle and have them

recorded.

Q. Who told you that?

A. Scott; all the partners present.

Q. Scott told you he would send them and have

them recorded? A. Yes, sir.

Q. When did you have the first conversation with

Dunbar ?

A. This conversation was with Dunbar and Scott

and Bennett.
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Q. I am asking tou about Dmibar. A. Same

time and same place,

Q. Did yoii ever have any conversation with Dun-

bar separate and apart from or in the absence of the

other two?

A. On or about February 1st. same year.

Q. About Februaiy 1st ? A. Yes, sir.

Q. That was the conversation you had where?

A. I had a conversation at that time with Dunbar.

Q. Where was it?

A. On the road to the creeks on the trail.

Q. That is the conversation you testified to this

morning? Yes, sir.

Q. That is the only conversation then that you

had with Dimbar apart from the others, or the first

conversation that you had with Dunbar apart from

the others, in regard to this property or in regard

to his relationship with Scott and Bennett?

A. I have a recollection of many conversations

with these gentlemen in regard to their business, as

mine was connected with it, and I don't recall any

other conversation that would be of any value here,

with Dunbar.

Q. TVhen was the next conversation you had with

Dunbar?
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A. It must have been a long time. I don't think

I met Dunbar again until after he returned in the

spring from up the Tanana.

Q. When was that?

A. I think in April.

Q. Of what year? A. 1903.

Q. What was the conversation that you had with

him then?

A. Oh, in regard to his trip, I think, mostly, on

our first meeting.

Q. Nothing said about these properties?

A. I don't think so at that time.

Q. Did 3^ou have any conversation with Dunbar

at that time in regard to these properties ?

A. I know I asked him some time after that for

my interest in the ground, and he stated that he

would give it to me at any time.

Q. Dunbar? A. Yes, sir.

Q. That was where ?

A. I believe it was at the cabin.

Q. When?

A. Some time in April, or about that time.

Q. April of what year? A. 1903.

Q. Did you have any conversation mth him after

that in regard to the property ?

A. We have mentioned it on and off occasionally.

I don't recall any other.
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Q. You don't recall any other conversation that

you had then with Mr. Dunbar ?

A. I did speak to him one time at the creek after

he brought out some freight in regard to doing the

representation on the ground, and he told me I was

not in the ground, and didn't need to represent it.

Q. When was that?

A. In the faU of 1903.

Q. So that is all the conversation then that you

have had with Dunbar in regard to this property ?

A. I believe so.

Q. After Bennett gave you this deed in Decem-

ber of 1902, did you have any conversation with Ben-

nett in regard to the property?

A. No; not that I remember of. I can't come to

so fine a point as to each and every conversation I

have had with these gentlemen. There are three of

them, and I have talked with them all numerous

times.

Q. You have had some conversations with Ben-

nett in regard to it. I believe you testified this morn-

ing to one that took place in your cabin about a year

ago? A. Yes, sir.

Q. Did you have any conversation with Bennett

outside of that you can recall?

A. Yes ; some time through the smmner.

Q. What summer ?
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A. Through the summer of 1903 ?

Q. What were the conversations'?

A. He told me that the papers had not been sent

to Circle ; that they had been lost ; that those claims

had not been recorded; that Dunbar had relocated

the claims.

Q. Bemiett told you that"? A. Yes, sir.

Q. About what time in the summer of 1903 ?

A. Probably in July or August on the street here

some place.

Q. Do you recall any other conversations that you

had with him A. No, sir.

Q. In regard to Mr. Scott, when did you first talk

with him about it ?

A. At the time he took the location notices from

me.

Q. That was about what time?

A. That was in January, 1903.

Q. What part of January?

A. I couldn't say exactly; probably the first or

middle of the month.

Q. What was said by Mr. Scott?

A. I believe he thanked me for locating the

ground. Said he had sent the papers to have them

recorded.

Q. He thanked you for locating the ground?

A. He was glad that I had done so
;
yes, sir.
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Q. And that was all that was said ?

A. He said I could have my interests at any time.

Q. That was aU that was said?

A. I believe so.

Q. You are sure of it?

A. I am not sure, I believe so.

Q. As near as you can remember?

A. As near as I am able to remember.

Q. Who was present at that conversation ?

A. I believe Bennett and Dunbar were both there.

Q. That is the conversation that you narrated a

little while ago ? A. Yes, sir.

Q. When was the next conversation that you had

with Scott?

A. I believe it was on Goldstream. In March,

1903. March or April, the first of April, probably.

Q. What was that conversation?

A. That we were going to work separately or to-

gether on this Jourack groimd, and get it prospected,

and about these claims in general, how we were in-

terested, etc.

Q. Just a general kind of a talk ?

A. Yes; in regard to all the property. He ac-

knowledged me as half owner in all ground I staked

at that time.

Q. What did he say?
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A. He said he considered me a half owner in the

ground I had staked at that time as I had staked for

him that I was entitled to a half interest.

Q. That was in April?

A. That w^as about the first of April.

Q. And after the time for recording these claims

had expired. A. Yes, sir.

Q. When was the next conversation that you had

with him?

A. I believe it was on the trail in the fall of 1903.

Q. About this property ?

A. Yes, sir ; this property came up in question.

Q. What did he say concerning this property*?

A. He said he had let an interest to one Davis or

some one to put down tw^o holes to bedrock.

Q. That is the whole of that conversation?

A. No, sir. He asked me, he said, "I suppose

you will stand for giving a half interest in that

ground. We have plenty of ground on Solo; we

have three claims there and would like to have it

prospected. And I suppose you will stand for half."

Q. That was in August, 1903 ?

A. In September, 1903, 1 think.

Q. After these claims had all been relocated by

these parties? A. Yes, sir.

Q. Did you have any other conversation with

Scott? A. No ; not that I recall.
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Q. Did you have auy other conversation with all

thi'ee of these gentlemen that you have not told

about ?

A. Not that I remember of.

Q. So that is all the conversation that you had

with them in regard to the interests that you were to

get in this property ? A. I think so.

Q. You stated this morning that the only knowl-

edge you had of the copartnership existing between

these gentlemen on the 2d day of December, 1902, was

what you had seen in this letter written by Scott and

what Bennett had told you ? A. No, sir.

Q. What else?

A. I heard Dunbar say on or about the 2d day of

December—we discussed their partnership—he told

me he had come over with the intention of going into

partnership, and they had entered into j)artnership.

Q. What year was that ? A. 1903.

Q. I asked you this question : "All the knowledge

that you had as to the existence of this copartnership

prior to the time that you located these claims, was

what Bennett had told you and what you learned

from this letter written by Scott?"

A. Yes, I think so.

Q. In this conversation that you say you had wi(h

Bennett about a year ago on Cleary Creek at Dan
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McCarty's cabin, I believe you stated in your direct

examination that Bennett told you lie had not sent

these notices to be recorded?

A. Yes, sir.

Q. Bennett told you that? A. Yes, sir.

Q. You were negotiating with Bennett to go into

partnership with him and Scott, were you not?

A. Yes, sir.

Q. In November and December, 1902 ?

A. No; I negotiated in the fall when I first met

him.

Mr. McGINN.—That is all.

Redirect Examination.

Mr. MILLER.—Q. (Reads from deposition:) "I

can't say as I made a discovery of gold upon 12 in

paying quantities; I panned from the hole." I ob-

jected to what you were about to say when you said

you panned from the hole.

A. That hole, I believe, had reference to the hole

I made there when I made the discovery.

Q. You made that statement at Mr. McGinn's

office according to your recollection now, when this

deposition was taken ?

A. I will look and see. (Witness examines depo-

sition.)
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Q. I will ask you if you made that statement ac-

cording to your recollection, just the same as you find

it here, at Mr. McGinn 's office that night, '

' I panned

from the hole?"

A. Yes, sir ; that is just as it is written there.

Q. Did you make the statements as corrected

here, at McGinn's office, substantially as you have

them corrected, according to your recollection at the

present time % A. How is that %

Q. The statements as they stand corrected, were

they made substantially as corrected at McGinn 's of-

fice that night?

A. Yes, sir ; there are a few mentioned, questions

and answers there in one place.

Q. I will ask you if there are not in other portions

of the testimony, other than relative to the discovery

of gold, numerous corrections here as to what was

stated there that night ? A. Yes, sir.

Q. Those corrections are also substantially what

you said that night according to your recollection ?

A. Yes, sir.

Q. At the time you made the corrections?

A. Yes, sir.

Q. I will ask you if you knew Cleary Creek at

that time as a placer creek or otherwise ?

A. Yes, sir.
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Q. Had you been over and along the creek fre-

quently, Cleary Creek?

A. I heard there was pay on 12

—

Q. I ask you what you know. Had you been over

the creek at various times or not ?

A. No, not prior to this day.

Q. How often had you been up and down the

creek 1

A. Not until prior to December 2d.

Q. What did you know about placer mining

claims on the creek?

A. I heard there was pay in the creek.

Q. I want to know what you know, not what you

heard ?

A. I seen pay dirt panned in Jim Eagle's hole.

Mr. McGinn.—We object to that.

The COURT.—Overruled.
McGr.—Exception.

Mr. MILLER.—Did you pan?

A. No, sir.

Q. You saw it panned? A. Yes, sir.

Q. How much did it go ?

A. Probably between one and two grains in a pan.

Q. How far distant from No. 12 were they oper-

ating and working and mining for gold at the time

you staked it ?
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Mr. McGINN.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—Overruled.

McG.—Exception.

A. A distance of less than two miles; about two

miles.

Q. At how many points on the creek were they

working at that time. A. Only two I believe.

Q. Gold had been found in paying quantities'?

A. Yes, sir.

Q. Known to you at the time you made this

staking ?

A. Yes, Jim Eagle told me he had fine prospects

and was there for the purpose of taking out money

;

that he had panned many pans and he felt sure he

would be in pay and recommended the creek very

highly at that time.

Q. Did that have anything to do with you in

making these locations on Cleary Creek ?

A. It enthused me with an ambition to get in on

the creek.

Q. State the agreement as regarding your ex-

penses and at whose expense these claims were to be

staked including the claim in dispute.

Mr. McGINN.—We object as not proper cross-

examination.
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The COURT.—Overruled.

Mr. McGrlNN.—Exception.

A. I was out on my own expense entirely, my own

outfit, grub and everything.

Q. Were you ever paid ami;hing at any time

for it ? A. No, sir.

Q. Was that the understanding? A. Yes, sir.

Mr. McOINN.—That is rather leading.

The COURT.—That is leading.

Mr. MILLER.—Q. Was there any understand-

ing as to the expense as to who should pay it, if any ?

A. Outside of recording there was no expense

mentioned, I was on my own expense.

Q. How did you get hold of the name of Dunbar

when you staked for him ?

A. Through the letter and through John Bennett.

Q. Was that the first you knew of it from Bennett

and by means of the letter?

Mr. McGinn.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—Overruled.

Mr. McGinn.—Exception.

A. Yes, sir.
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Mr. MILLER.—Q. Is that why you staked for

Dunbar, because of the letter and because of your

instructions ?

Mr. McGinn.—We object as incompetent, irrele-

vant and immaterial and not proper redirect exam-

ination.

The COURT.—Overruled.

Mr. McGinn.—Exception.

A. The reason was that he was one of the part-

ners.

Mr. McGinn.—We move that that be stricken

out as a conclusion of the witness.

The COURT.—Motion denied.

Mr. McGinn.—Exception.

Mr. MILLER.—Q. Concerning this direct con-

versation and contract, was that prior to the letter

or subsequent ? A. That was prior.

Q. Did Dunbar make any statement to you on

Goldstream about what interest he had with Jourack ?

Mr. McGINN.—That was not gone into on cross-

examination.

The COURT.—Overruled.
A. He stated that he was equal partners with the
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boys in mining and on the contract, and everything

concerned. That he had entered into a contract

and was equally interested.

Q. In the Jourack ground?

A. In the Jourack ground, yes, sir.

Q. At the time of these different conversations

with Scott on Goldstream in April and later in De-

cember, when you talked about working Solo Creek

and the conversation you had with Dunbar in Feb-

ruary, on your trip to Goldstream, and the conver-

sations you had testified to with Bennett, did they

speak approidngly or disprovingly of your ha\dng

staked these claims for them?

Mr. McGINN.—We object as a conclusion.

The COURT.—He may state what they did say.

A. They said they were very much pleased at my

doing the staking and that I could always get my in-

terests at any time.

Q. Had you infonned them just what you had

done for them? A. Yes, sir.

Q. Told them all about it as you have stated here

to-day? A. Yes, sir.

Q. What was said to them or said by them to you,

if anything, about the recording?
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Mr. McGINN.—We object as not proper redirect

examination.

The COURT.—Overruled.

Mr. McGINN.—Exception.

A. They took the papers and said they would re-

cord them. Send them to Circle and have them re-

corded at once, and again they told me they had done

it.

Q. Done what?

A. Recorded the papers, had sent the papers.

Q. Who said so?

A. Dunbar told me on his trip out that the papers

were sent in, the following spring.

Q. When was that?

A. In February, I think.

Q. What was said by Scott about the recording

in his conversation ?

A. I don't remember of anything that I can re-

call now.

Q. Was an3i;hing said by any one of these de-

fendants, Scott, Bennett or Dimbar prior to the time

Bennett spoke to you in July about your being shut

out as to the notices not having been recorded, having

or not having been recorded ?

A. I never heard anything of it before Bennett

mentioned it to me.
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Q. Was there anything said about them having

sent and recorded the papers ?

A. They always told me the}^ had sent them. They

never told me they had not sent them, or they had

not gone.

Q. They said what?

A. They said that thej had sent them.

Q. Who said that? A. Dunbar.

Q. Did Scott say so ?

A. I don 't recall whether he did or not. It is my
recollection that he had but I could not recall the time

and place.

Q. Did Bennett say so?

A. I don't recall the time and place when.

Q. Are you positive that Dunbar did say so ?

A. I am positive he told me that the day we went

to Goldstream.

Q. (By Mr. ADAMS.) When did you say Dun-

bar told you that ?

A. Some time about the first of February, 1903.

Mr. MILLER.—When Bennett acknowledged this

deed in July convejdng to you an undivided one-half

interest in 12, did he say ami;hing to you about these

notices not having been recorded at that time ?

A. No, sir.

Q. And you knew nothing about it ?

A. Not at that time.
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Q. Did you believe they had ?

A. Always supposed they had been sent in and re-

corded.

Q. How about making discovery on 12 at the

place 5^ou testified to at any time or at the present

time, about discovery having been made there fre-

quently, state what you know about that.

A. I have heard several say

—

Q. (Int.) I want to know what you know about

it.

A. I never seen anybod}^ else there prospecting,

but I have heard you could get as high as a grain

there. One of my laymen worked there and got

money, so he told me.

Mr. ADAMS.—I move to strike that out as hear-

say.

The COURT.—It may be stricken out.

Mr. MILLER.—That is all.

Recross-Examination.

Mr. McGinn.—Q. You say here in your deposi-

tion,
'

' I panned from the hole.
'

' What hole did you

have reference to at that time %

A. I would not say what my impression was as it

is not finished ; I couldn 't saj^

Q. At that time didn't you have reference to the

hole of Hume *? A. I would not say.
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Q. It was not the hole that you have testified that

you sunk into the ground in 1904, about a foot or a

foot and a half deep ?

A. I would not say what my impression was at

that time.

Q. You did not pan at that time'?

A. No, sir; not in 1902, I did later.

Q. When? A. In 1904 in the spring.

Q. What with, with a pan? A. Yes, sir.

Q. This hole you put in a foot and a half ?

A. Probably another.

Q. What hole then?

A. I took a little dirt from the side of the glacier

and panned it.

Q. Didn't you testify in your redirect examina-

tion in response to a question put to you by Mr. Mil-

ler, that you had reference to the hole that you sunk

near the glacier when 3''ou were testifying ?

A. It may be.

Q. Now you say you meant some other hole?

A. I don't say that I did; I don't know what my

impression was when I made that unfinished state-

ment; I do not recall it directly.

Mr. McGINN.—That is all.

Mr. MILLER.—That is aU.
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DAXIEL MeCAETY. a witness caUed on behalf

of the plaintiff, after being sworn, testified as fol-

lows:

Mr. MILLER.—Q. TThere do you reside and

how long have you resided there ?

A. I reside in Faii'banks ; about four years.

Q. What is your business? A. Mining.

Q. TThere were you, about April, a year ago?

A. On Cleary Creek.

Q. Did you meet John Bennett, one of the de-

fendants in this action on Cleary Creek at that time ?

A. Yes, sii'.

Q. Who else was present at this meeting?

A. Dave Cascaden, Johnny Cascaden, Harry

Burro and myself.

Q. Can you give me the date in April and the

place on Cleary Creek where this conversation oc-

curred ?

A. Well, I couldn't give the date exactly; it was

sometime in April, 1901. It was on Xo. 12 Below

on Cleary Creek claim in my cabin.

Q. Did you at that time hear any convei'sation

between John Bennett, one of the defendants in this

action and David H, Cascaden ?

A. Yes. sii*.

Q. State that conversation.

Mr. McGIXN.—To which the defendants object
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as irrelevant, incompetent and immaterial and that

it is a declaration of one of the defendants herein

not made in the presence of the other defendants,

neither Manley, Rice, Dunbar or Scott, and is there-

fore not binding upon them; that there has been no

testimony introduced in this action to show any

privity existing between Scott and Dunbar, and

therefore any declaration that Bennett may have

made at this time or at any other time would not be

binding upon them but would be binding upon him-

self alone, and that if it is sought to introduce this

testimony on the theory that there was a conspiracy

there has been no evidence of a conspiracy introduced

in the case, and it is not shown whether at that time

the object of the conspiracy had been accomplished

or not.

The COURT.—The objection may be overruled

and the Court will sslj to counsel that it will be quite

liberal in taking this testimony at this time for the

reason that I will consider all these objections upon

the final argument as this is taken out of order.

Mr. MILLER.—State that conversation.

A. He came down to nw cabin on No. 12 Below

on Cleary Creek with a petition for a liquor license

for the boys to sign and he also had a bottle with him

on the creek. He came into the cabin, and while he
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was in the cabin there was a conversation came up

between Dave Cascaden and Johnny Bennett about

No. 12 Below on Cleary Creek, and Mr. Bennett said

to Mr. Cascaden that he thought Scott was going to

try and beat both of them out of their interest in the

claim and a few more words were said, and Mr. Cas-

caden said he didn't intend anybody should beat him

out of his interest, that he felt it belonged to him and

he would take it to law before he saw anybody get it.

Mr. Bennett said he didn't care about that, that he

would protect his own interest, but he didn't care

anything about Cascaden 's interest. He said he

didn't want to have any hard feeling between himself

and Cascaden, also he said that the papers, the re-

cording papers for No. 12, were to be sent to Circle

by Swanson, the "Flying Swede," and it was claim-

ed to have been lost. At the time he had the conver-

sation he said Scott didn't send the papers.

Mr. ADAMS.—We object to that as hearsay.

The COURT.—Overruled.

Mr. ADAMS.—Exception.

Mr. MILLER.—Q. Go on.

A. Then he said something about the relocation

of the claim which I didn't understand how the thing

was situated and I didn 't pay much attention to that
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part, but there was some conversation about the re-

location of the claim and I didn't understand how it

was.

Mr. MILLER.—Q. Which claim are you speak-

ing of "? A. No. 12 Below on Cleary.

Q. On what limit?

A. On the right limit I understood him.

Q. Do you know the claim in controversy in this

action ?

A. I have seen the claim, that is all.

Q. It is the same claim, is it ? A. Yes, sir.

Q. Do you remember an}^ other conversation or

statements made by Bennett, anything said as to who

sent these papers by the '

' Fhdng Swede ' '

'?

. A. He said Mr. Scott was supposed to have sent

the papers.

Mr. McGINN.—The same objection.

The COURT.—The same ruling.

Mr. McGINN.—The same exception.

Mr. MILLER.—Q. State any further conversa-

tion between Bennett w4th regard to Scott.

Mr. McGINN.—Same objection.

The COURT.—Same ruling.

Mr. McGINN.—Same exception.
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Mr. MILLER.—Q. Give the exact conversation

at that point as near as you can.

A. The conversation seemed to be altogether

about this claim No. 12 Below just as I have stated.

As near as I can remember it seemed to be confined

to that one claim only.

Q. Was there anything said as to whether or not

the papers had been sent as a matter of fact ?

Mr. McGIXX.—We object as leading.

The COURT.—Overruled.

A. Mr. Bennett said that he had not sent them,

that is all that was said in regard to that as I re-

member.

Q. Was amiihing said as to his excuse for not

sending them ?

Mr. McGIXX.—Same objection.

The COURT.—Overrided.
A. There was something- mentioned to that effect.

Q. (By Mr. MILLER.) What was it?

A. I don't just remember what it was. He said

he had an object in not sending them or something

to that effect as near as I could tell. It seehied to

me that he

Mr. ADA^SIS.—We object to his stating unless he

remember it now.
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The COURT.—State the substance of it.

A. It seemed as though Mr. Scott

Mr. McGINN.—We object to what it seemed.

Mr. MILLEE.—State the conversation as you

remember it.

A. As near as I can remember it from what I

heard Mr. Bennett say Mr. Scott was supposed to

have sent the papers to Circle and Mr. Bennett said

that he hadn't sent the papers to Circle.

Q. Was there any further statements made re-

garding this claim or conversation between these par-

ties at that time 1 Can you refresh your memory in

regard to any further conversation that occurred at

that time between these parties ?

A. I have no memory of any. They talked a good

while about the claim there.

Q. Was there anything stated about dirty work

on the part of Scott and Dunbar ?

Mr. ADAMS.—We object as leading and sugges-

tive.

The COURT.—Objection sustained.

Mr. MILLER.—You stated that Bennett made the

statement that they were going to cheat or beat Cas-

caden. Who was going to do that ?
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A. Mr. Seott, I understood, that is what Mr. Ben-

nett said. He said "us," and I supposed he meant

Mr. Cascaden and himself. He was talking to no-

body else at the time, it was between Dave Cascaden.

Q. Do you remember any other conversation,

lanf;nage, used at that time between these parties?

A I remember Mr. Bennett said that he was in a

kind of a hard position and he said that Mr. Scott

w?,s using him as a tool.

Q. Were these parties present at that time, John

and Dave Cascaden and Buro, in the hearing of this

(,onversation? A. Yes, sir.

Q. Was anything said about

]\[r. ADAMS.—We object to putting words in the

witaess' mouth.

J>ir. MILLER.—Q. What was said, if anything,

about the relocation of the ground?

A. I didn't understand about that. There was

something said about relocating the ground.

Q. Was there anything said about who relocated

it? A. I believe he said Scott.

Q. Was there anj^thing said about Bennett's in-

terest in the relocated ground ?

A. Yes, Bennett said that he owned an interest

in it.
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Q. Was anything said about who relocated the

ground"? A. I would not swear about that.

Q. You don't remember distinctly?

A. No.

Mr. MILLER.—That is aU.

Cross-Exam ination.

Mr. ADAMS.—Q. You believe he said Scott re-

located it?

A. That is what I understood.

Q. You say when he was speaking about being

swindled out of the ground he used the word "us,"

is that true ?

A. Yes, sir, he was speaking with Mr. Cascaden

at the time.

Q. You thought he meant that Scott was beating

him, Bennett and Cascaden out of it ?

A. Yes, that he was trying to do.

Q. To beat those two men out of it?

A. Yes, sir.

Q. Was that before this action had been com-

menced, or do you know"?

A. I do not know.

Q. You say there was a bottle there. Was there

only that one bottle there ?

A. There was just one bottle.

Q. What was in the bottle?
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A. There was whisky in the bottle.

Q. Was it full?

A. Xo, there had been two or three drinks, it

looked like, taken out of it.

Q. How much was drunk while you were there?

A, I believe there was about one round of drinks

taken while I was there.

Q. You don't know how much had been taken be-

fore you came there ?

A. No, sir, the bottle was very near full.

Q. Neither Scott, Dunbar, Rice or Manley or any

of these defendants were present except Bennett?

A. Bennett was the only one.

Q. You know they had been drinking considera-

ble together?

A. Bennett didn't seem to be full.

Q. How about Cascaden?

A. He was not full.

Q. Don't you know they were in the habit of get-

ting pretty full there?

A. We used to drink once in a while.

Q. It was a ]3retty common thing for them to get

pretty boozy? A. Not common.

Q. It was quite usual for them to drink to excess,

to be lying around there in a drunken condition?

A. No, sir.
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Q. Wasn't it talked about there that those men

were ahnost constantly drunk at that time ?

A. Those men never lost a day's work all winter

on account of being drunk.

Q. Not a whole day ? A. Not a day.

Q. They lost a good deal of time ?

A. It don't look like it from the dimips they had

out. They had plenty of dirt to show for their win-

ter's work.

Q. Had you heard this matter discussed before

that time so that you knew what they were talking

about ?

A. That is the first time I heard about it.

Q. It didn't make much impression on your mind

because you were not interested in it?

A. I knew the claim and knew Dave owned an in-

terest in that claim No. 12 Below in Cleary Creek.

Q. 12 or 13?

A. He always said he owned 13 Below, too.

Q. How did you know he owned an interest in 12 ?

A. From the conversations that came up,

Q. At this particular time or at other times'?

A. No, I have often heard him say it.

Q. You didn't know anything about it only what

you h^ard Cascaden say; that is all you knew about

it?
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A. It was the general understanding. I under-

stood he owned an interest, that was all.

Q. Didn't you hear Bennett say at this time and

at other times that he didn 't own any interest in that ?

A. No, sir.

Q. You never heard him say thaf?

A. No, sir, I never heard him say that.

Q. Did you ever have any other talk with Ben-

nett about this then that you have referred to ?

A. No, sir.

Q. When did you first mention the fact that you

had heard this conversation to which you have testi-

fied?

A. Here just a short time ago. I don't think it

has been more than four or five days ago.

Q. Have you ever mentioned it since that time ?

A. Ne^'^er mentioned it.

Q. To whom did you tell it then, four or five days

ago?

A. Mr. Cascaden came to me and told me there

was a trial coming up and he asked me if I remem-

bered anything about the conversation between him

and Bennett.

Q. Did you have any difficulty then in recalling

that conversation? A. No, sir.

Q. It vras fresh in your mind ? A. Yes, sir.
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Q. What was it impressed you so that you re-

membered it so well?

A. It was a very easy thing to remember.

Q. You had no interest in it at that time, had you ?

A. No, sir.

Q. You are not positive now about just what was

said?

A. I am positive, just what I said, what I men-

tioned to tihe Court here, that I can never swear to it.

Q. That he said Scott had relocated it. You are

positive of that?

A. I said I was not positive that Scott had relo-

cated it.

Mr. MILLER.—I object to the question on the

ground that he didn't make any such statement.

Mr. ADAMS.—Q. Didn't you state on your di-

rect examination that you understood him to say that

Scott had relocated this ground ?

A. I said I understood by their conversation that

Scott had, yes, sir.

Q. You understood that Bennett said that, didn't

you? A. Yes, sir.

Q. Are you sure that he did say that?

A. Yes, sir, I am sure he did say that.

Q. You are positive he did?
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A. Yes, but I am not sure that Scott did restake

it.

Q. You know Bennett said that, that that was

part of this conversation? A. Yes, sir.

Q. What else are j'^ou positive about?

A. I am positive about everything I mentioned

to the Court here.

Q. Mention something else, please.

A. I am positive he said that Mr. Scott—that the

papers that he was supposed to send to Circle, the

record papers, he didn't send.

Q. Did he say how he knew that?

A. He did not.

Q. He was not telling what he knew himself

then? A. I don't know.

Q. He just surmised that he didn't send them?

A. I don't know.

Q. Did he give any reason why he should make

that statement that Mr. Scott didn't send those

papers? A. Not that I know of.

Q. He didn't mention any name but Scott's?

A. Not that I remember of.

Mr. ADAMS.—That is all.

Redirect Examination.

Mr. MILLER.—Q. Did he make any statement
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as to who were the other owners in that claim with

him?

A. No, I understood at that time that there were

the three of them. I think all the names that were

mentioned at that time was Scott and Bennett and

himself, Cascaden, that is all that I heard mentioned

at that time.

Mr. MILLER.—That is all.

HAERY EURO, a witness caUed on behalf of

plaintiff, after being sworn, testified as follows:

Mr. MILLER.—Q. How long have you resided in

Fairbanks Mining District?

A. A little over two years.

Q. Where have you been in business principally ?

A. On Cleary Creek.

Q. Were you on Clear}^ Creek a year ago this

month? A. Yes, sir.

Q. Did you meet John Bennett at Dan McCarty 's

place a year ago this month ?

A. Just about, yes.

Q. Where, and who were present?

A. It was on No. 2 in Dan McCarty 's cabin.

John and Dave Cascaden and Dan McCarty and I

were present.

Q. Did you hear any conversation between John

Bennett and David H. Cascaden at that time?
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A. I did.

Q. State that conversation.

Mr. McGinn.—We renew the objection that we

made to the other testimony of McCarty.

The COUET.—The objection will be overruled for

the same reason.

Mr. ADAMS.—Exception. "\

A. The exact conversation, the words, I don't re-

member, but I remember what was said just the

same, the substance of it, because Dave Cascaden

called my and Danny's attention to it specially af-

terwards. We didn't pay much attention to what

John Bennett said, but after he left Dave told me

—

Mr. MILLER.—State what John Bennett said

and what you heard him say.

A. I don't remember the exact words, but there

seemed to have existed a hard feeling

Mr. ADAMS.—I object to that unless he can re-

member what was said.

The COURT.—Let him state the substance of

what he heard.

Mr. MILLER. Just state what took place be-

tween them.

A. I said by Johnny Bennett's conversation there

seemed to exist a hard feeling between Dave and



196 David H. Cascaden vs.

(Testimony of Harry Euro.)

John Bennett and he seemed to try to make up with

Dave ; it seemed that way.

Mr. McGinn.—We move that that be stricken

out as not responsive.

The WITNESS.—He said the hard feeling be-

tween him and Dave was not his fault, that he

blamed Scott for it, because he said Scott used him

as a tool, were the words John Bennett said. There

was other things mentioned that I don't exactly re-

member, but they were talking about No. 12 Below

on Cleary Creek.

Q. What did they say about it?

A. That Johnny knew Dave Cascaden had an in-

terest m it and that Scott tried to beat Dave and him

out of it ; that is what I miderstood.

Q. Did he state in what way he tried to beat him ?

A. In not sending the record papers; it was the

intention never to send them.

Q. What else?

A. I would rather you would ask me questions as

I don't remember the words.

Q. Was there anything said by Bennett as to

what Scott had said to him ?

A. No, not what Scott had said to Bennett.
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Q. Was there anything said by Bennett as to

What did Bennett say about the recording papers,

all you heard about it?

A. Johnny Bennett said he knew it was a made-

up plan never to send them.

Q. Did Bennett make any statement as to who

owned interests there with him in No. 12 Below on

Cleary on the right limit ?

A. Yes, I heard him say.

Q. What did he say?

A. It was Johnny Bennett and Dunbar and Scott

and he coimted Cascaden in too.

Q. An}i:hing else?

A. No other partners he didn't mention.

Q. Anything said about the staking?

A. Well he mentioned that they let it run out and

had it restaked again.

Q. Who restaked it? Was anything said about

who restaked it?

A. One of the party, that is what Bennett said.

I don't know who he mentioned.

Mr. MILLER.—That is all.

Cross-Examination.

Mr. McGinn.—Q. You have testified as to this

conversation that you heard there that occurred be-

tween Bennett and Cascaden ?
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A. Yes, sir, I did.

Q. Is this _yoiir remembrance of the conversation

that occurred there, or is it your remembrance of

what Cascaden told you after Bennett left there as

to what Bennett had said?

A. No, I heard it myself.

Q. What did Cascaden tell you after Bennett had

left?

Mr. MILLER.—I object to what Cascaden told

him after Bennett left.

The COURT.—Overruled.
A. He turned to me and Danny McCarty and he

said, "Here boys, you remember what Johnny Ben-

nett said," he said, "because it may sometime come

handy as evidence, there may be trouble between me

and Scott and Bennett and that outfit."

Q. He didn't repeat at that tune what Bennett

had said?

A. No, he didn't repeat what Bennett had said.

Q. He didn't repeat to you what he wanted you

to remember? A. No.

Q. You have testified here from your recollection

of the conversation?

A. Not the exact words, but the substance I liave.

Q. You sa}" in that conversation that you heard

the name of Dunbar? A. Yes, sir.
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Q. What was said about Dunbar?

A. Mentioned as one of the parties, that he was

either a partner or one of the i)arties.

Q. Concerning what? A. The outfit.

Q. What outfit?

A. Who was with Johnny Bennett.

Q. How was Dunbar's name used there that

night, in connection with what %

A. He just mentioned it.

Q. In connection with what, as a partner of

whom ?

A. As a partner of Scott and Bennett and Dave

Cascaden.

Q. Who said that he was a partner?

A. Johnny Bennett.

Q. You have used Johnny Bennett's exact lan-

guage as near as you are able when he used, the name

of Dunbar?

A. I don't understand exactly what you mean.

Q. You know what the word Dunbar means ?

A. Yes, I do.

Q. You know what Bennett means?

A. As well.

Q. Now Bennett used the name of Dunbar. What

did he use it in connection with, about what was he

speaking at that time ?
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A. He mentioned they were partners in the same

business, partners in the business together, that they

were working together.

Q. He said they were partners ?

A. He said partners or parties or connected in

the same business.

Q. Did he use the word ''party" or that he was a

partner of his?

A. Yes; or that they were all combined.

Q. You are sure lie used either one of those words

that night"?

A. I should not have sworn to that if I didn't

hear it.

Q. You are positive of that? A. Yes.

Q. And he used Dunbar's name once?

A. I couldn't say if he used it once or more than

once. I heard it. He used it.

Q. Now, did he say that Dunbar was associated

with him or a partner of his or a member of the same

party ?

A. I don't know whether he said he had been or

was; I don't remember.

Q. That is the only time you can now remember

that he used Dunbar 's name ?

A. Yes, as far as I remember.

Q. In your direct examination you said he used
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Dunbar's name when asked who Bennett said were

the owners of No. 12 ?

A. I didn't say that.

Q. You didn't say that in response to a question

by Mr. Miller?

A. Dunbar was Bennett's partner?

Q. That Dunbar was interested in No. 12 with

Scott and himself?

A. That is what I said just now. I said he was

partner or working together, that they were bound

together.

Q. Didn't you say a little while ago that Dun-

bar's name was not mentioned about anything else

as near as you can remember?

A. Maybe it was mentioned twice, I don't know.

His name w^as mentioned.

Q. You can't remember w^hat it was mentioned

about? A. I told you I believe.

Q. Who first spoke to you about this conversa-

tion, about being a witness here ?

A. It was when Dave told us to remember this.

Q. And you have kept it treasured in your mind

ever since that time?

A. I didn 't need to treasure it. It is not long ago,

only a year. It is very plainy in my mind.

Q. Who spoke to you after Dave spoke to you

that night?
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A. Different parties.

Q. About this conversation ?

A. Not about this conversation.

Q. Has anybody ever spoken to you about it since

then?

A. I believe we have talked over it once in a while

with friends. I don't remember who it was.

Q. Can you recollect the names of any persons

with whom you have spoken about this conversation ?

A. Mr. Miller here.

Q. When did you speak to Mr. Miller?

A. I believe when Dave first asked me that I may

be called as a witness in this action.

Q. When was that ?

A. When was it, Mr. Miller?

Q. You answer the question .

A. I don't remember.

Q. About how long ago ?

A. It was either last fall or last winter sometime.

Q. Mr. Miller has not spoken to you about it since

that time?

A. Yes, sir; he spoke to me in town since I got

in.

Q. Cascaden spoke to you at that time?

A. He mentioned it, yes.
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. Q. Has anjiiody spoken to yon since Cascaden

spoke to you last fall and between that time and the

time you spoke to Mr. Miller about it ?

A. Not that I remember, unless it was Mr. Miller.

Q. You never spoke of this conversation in the

presence of Mr. McCarty?

A. Yes, I believe I have spoken about it.

Q. When? A. I don't exactly know when.

Q. Haven't you any idea?

A. I believe quite often during this past year.

Q. Can you name a single time you spoke of it

with Mr. McCarty? A. Yes, to-day.

Q. Before to-day ?

A. Yes, when I was looking for him two days ago.

Q. Any time before two days ago ?

A. The time, I don't remember.

Q. You did speak to him?

A. I believe I have.

Q. Where was it?

A. It ma}" have been out on Cleary Creek.

Q. You don 't know ? A. No.

Q. How is it you remember this conversation so

well and you can't tell the time of speaking to Mc-

Carty about it ?

A. Because Dave called ni}^ attention to it par-

ticularly
; that is the reason I made a point to remem-

ber it.

Witness excused.
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F. R. NOYES, a witness called on behalf of plain-

tiff, after being sworn, testified as follows:

Mr. MILLER.—Q. Where do you reside?

A. Just across the slough.

Q. How long have you been in this district?

A. I arrived here on the 7th of September, 1902.

Q. September, 1902?

A. Yes, sir; that is my recollection.

Q. Were you with David H. Cascaden, the plain-

tiff in this action about the first of December, 1902?

A. Yes, sir.

Q. State where, and what you were doing.

A. When?

Q. About the first of December, 1902

.

A. I think we left Fairbanks on the first of De-

cember or the last day of November for Cocomo, that

is where wq started for, but we didn 't go to Cocomo,

we only went as far as Cleary.

Q. Who accompanied you on the trip?

A. I think Floyd; I think three of us left town

together.

Q. Cascaden, yourself and Floyd ?

A. Yes, sir; when we left town.

Q. What did you do on that trip ?

A. Staked some claims.

Q. Where ? A. On Lower Cleary.

Q. Was Cascaden with you on Lower Cleary?
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A. Yes, sir.

Q, Do you know who staked No. 12?

A. What 12? There are two or three twelves.

Q. 12 Below on Cleary, first tier on the right

limit?

A. Cascaden started staking it.

Q. Tell what you know about it.

A. Conmiencing all of our trip or about that par-

ticular claim ?

Q. No ; about that particular claim. At that time

what was done there by the parties ; that is, about

Cascaden 's part of it; what did he do to your knowl-

edge?

A. Well, when we first went down there I showed

Cascaden where the line of 13 was and he started oft

on the upper line of 13 and I went down to stake 14.

He afterwards went over to Lulu and staked on Lu-

lu. When Cascaden put in his lower lost, the two

lower, he said "Put in my lower lost and I will stake

12." I said "All right." He went back there and I

took the trail and came back to the cabin, and I seen

that he went off in the snow to stake 12.

Q. Do you know how he staked 13 that day?

A. Surely.

Q. How?

A. I saw him put in a post at the upper right

limit corner of 13.
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Q. Whom did he stake it for ?

A. For himself. 13 vou are speaking of. He

staked it in his own name.

Q. Did you see him put in anything else ?

A. I saw him at a post at the lower end. I didn't

read the post at the time but I have always supposed

it was his lower center.

Mr. McGinn.—We move that that be stricken out,

what he supposed, as immaterial.

The COURT.—I am not inclined to strike it out.

It was his judgment.

WITNESS.—That was what I thought. I didn't

read the writing on the post at that time, but I did

afterwards.

Q. How soon afterwards ?

A. I cannot tell the date.

Q. About?

A. Well, I think it must have been at least three

months.

Q. How was it then?

A. He claimed 1320 feet upstream and 660 feet

across creek.

Q. Staked in whose name f

A. D. H. Cascaden.

Q. This is what number ?
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A. 13; lower end of 13. Those are the only two

stakes I remember that I saw him at.

Q. What do you know about his staking 12 ?

A. Nothing, only I know when he came back he

said, "I have staked it for Bennett." I beat him

home.

Mr. McGinn.—I move that that be stricken out.

The COURT.—No.

Mr. McGrlNN.—Exception.

Mr. MILLER.—Q. Do you know anything else

about the stakes on 13 ?

A. Not at that time. I seen them afterwards.

Q. Did he do any work on 13 to your knowledge

that you were not a witness to at that time ?

A. I don't know what he did.

Q. Was he working on 13 while you were work-

ing elsewhere?

A. We were separated and I couldn't say what he

done ; he disappeared in the brush.

Q. Were you staking 14 at the time he was stak-

ing 13 ? A. I was.

Q. State what you know about the stakes on 12

that Cascaden put there for Bennett, if any?

A. I don't believe I know anything about them.

Q. When you were back there three months later

did you also see 12 ?
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A. I saw the corner stake of 12, the lower left

corner of 12. It is in the same place that Thirteen 's

is.

Q. How was that marked ?

A. Lower left corner, I think.

Q. Of No. 12? A. Yes.

Q. Any name on there ?

A. I don 't think there was a name on it.

Q. Did you see any center stakes at that time?

A. No, sir.

Q. Did you later ?

A. The first time I seen the center stakes of 12

was this spring.

Q. What did you see this spring ?

A. I saw the location of Dunbar on the stakes

there.

Q. The upper or lower center stake ?

A. Both.

Q. Did you notice an}' staking by Dunbar for

Bennett near or at the point where Dunbar's upper

stake was on 12 ? Were there more than one stake ?

A. I didn't see any.

Q. How were Dunbar's stakes'? Did you inspect

them carefullj^?

A. Not particularly. I looked at them and read

them over.

Q. Were there one or two stakes together?
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A. I believe there were more than one stake at

the upper end.

Q. Were they separate or were they together?

A. As near as I can remember there were two or

three stakes near there, very close to each other. I

didn't read what was on them other than Dunbar's.

I noticed Dunbar's location, his name signed.

Q. Do you remember the date of it ?

A. I think it was the 23d of May or of April ; it

was the 23d.

Q. Is that all the stakes you saw on 12?

A. Yes. I told you I saw the lower left corner;

I noticed that.

Q. Did you see the lower center of 12 ?

A. Yes; the lower, I believe, was Dave's upper

center of 13.

Q. Did you see Dunbar's lower center?

A. That is what I am speaking of, to the best of

my remembrance.

Q. Do you know anything about the business af-

fairs of Scott^ Bennett & Dunbar as to whether they

were doing business together ?

A. Well, I couldn't swear positively; it was my

impression.

Mr. McGINN.—When was this?
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Mr. MILLER.—During the spring and summer of

1903.

Mr. McGinn.—We object to this as whoUy imma-

terial.

Mr. MILLER.—Or during the winter of 1902-03

and the following spring.

The COURT.—Overiniled.

A. I don 't know, as I could swear as I knew ; but

I had the impression.

Mr. ADAMS.—We object to this impression.

The COURT.—Yes; let him state the facts on

which he bases it.

Mr. MILLER.—Q. What caused these impres-

sions 1

A. I done some work for Mr. Bennett and during

that time I got the impression

—

Mr. McGrlNN.—We object to the impression,

WITNESS (Continuing).—Bennett told me he

was a partner of Scott's. I had an acquaintance with

Scott before that ; I had seen him

—

Mr. MILLER.—Q. When was this ?

A. In the fall of 1902 prior to this staking expe-

dition I whipsawed some Imnber.

Q. Do you know about the time Dunbar came

over from Circle?



George F. Dunbar et al. 211

(Testimony of F. R. Noyes.)

A. I couldu 't tell, no, sir ; I heard of his arrival.

Q. Do you know with whom he came ?

A. No; I couldn't say.

Q. Do you know anything about his business re-

lations with Scott and Bennett at any tune since he

came over?

A. Yes, I know that Mr. Dimbar and Mr. Ben-

nett went up river and hauled supplies for the gov-

ernment last winter ; what their business relation was

I couldn't say.

Q. Do you know what business Scott and Ben-

nett were engaged in principally'?

A. They was running teams.

Q. What was Dunbar doing when he came ?

A. He went up river.

Q. What did he do before he went up river and

after?

A. I don't know what he done before he went up

and not very much since.

Q. With whom was he working before he went

up, and since?

A. I don't know as he was working with anyone

before he went up ; since, he has been rimning a

freight outfit.

Q. Do you know of them holding themselves out

as partners by advertising themselves as partners ?
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A. Yes, I seen a notice, I believe, that they dis-

solved partnership.

Q. Did you see a notice on the street of Scott,

Bennett and Dunbar, Freighters, or anything of that

kind, at any time?

A. I don't remember that I did see any notice

on the street where they were advertising their firm.

Mr. ADAMS.—When was the date of the notice

you did see ? 1

A. The notice I saw of dissolving the partnership

was in the paper; I don't remember the date.

Q. How long ago ; recently ?

A. I don't remember seeing it in the last two

weeks or month.

Q. More than a month ago, was it?

A. You could find out by the paper.

Q. Recently, wasn't it?

A. What do you call recently?

Q. Within the last month or two ?

A. I wouldn 't say last month ; it might be in the

last two.

Mr. McGinn.—That is all.

Mr. MILLER.—That is all.

ALVIN COPELAND, a witness called on behalf

of plaintiff, after being sworn, testified as follows

;
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Mr. MILLER.—Q. State your name?

A. Alvin Copeland.

Mr. MILLER.—Q. What is your business %

A. Miner.

Q. How long have you been in the Fairbanks

Mining District?

A. Since September, 1902.

Q. Hov^^ long have you known Scott, Bennett and

Dunbar %

A. I have known Scott and Bennett ever since I

have been here.

Q. How long have you known Mr. Cascaden?

A. Just about the same length of time.

Q. Who owns creek placer mining claim No. 12

Below Discovery on Cleary Creek %

A. I don't know.

Q. Who staked it? A. Gilmore.

Q. Do you own anything along there?

A. I own 13 creek claim.

Q. 13 below, creek claim ? A. Yes, sir.

Q. You have been in that vicinity frequently?

A. Yes, sir.

Q. When did you stake there ?

A. Staked there in 1902 ; September.

Q. Do you know anything about the claims in the

immediate vicinit}^ of you ; 12 Below, first tier, right

limit? A. I do not.
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Q. Have you at any time been upon that ground ?

A. I have been over it; I never looked at the

stakes.

Q. Did you see any of them?

A. I probably saw the corner stake there, but I

didn't pay any attention to it because it didn't in-

terest me.

Q. Did you know in whose name it was staked,

from what you saw ?

A. No ; I didn 't read the stake at all.

Q. Did you make any effort there to discover a

fraction at any time?

A. Yes, sir ; that is between the two thirteens.

Q. Between 13 creek and 13 bench?

A. Yes, sir.

Q. In that measurement to discover a fraction,

did you ascertain the corners of 13 ?

A. 1 ascertained the corner of 13 ; the upper left

hand corner.

Q. Did you at that point notice any other corner

;

corner marked 12 ?

A. I noticed corner stakes there of what supposed

to be 12, 1 supposed it was, right alongside of 13.

Q. D id you read them ?

A. I don't remember that I did; I couldn't say

that I did.
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Q. Did you know Scott and Bennett during the

late months of the year 1902?

A. Bennett, yes. That is after Scott came over

here. ] don't know when that was. I knew Scott in

Circle ?«.nd I knew him as soon as he got here.

Q. When he came from the trip from Circle %

A. Yes, sir.

Q. Do you know in what capacity Scott and Ben-

nett wore doing business ?

A. No ; I couldn't say in what capacity they were

doing business ; they were supposed to be partners.

Mr. McGinn.—I move that that be stricken out.

The COURT.—Motion allowed.

Mr. MILLEE.—Q. Why do you suppose them to

be partners %

A. Because they were in the freighting business

together that winter.

Ml. McGINN.—We object to that for the same

reason.

The COURT.—Motion denied.

Q. This was in the winter of 1903. Do you know

when Mr. Dunbar came over*?

A. I don't just remember what time he came over.

Q. Do you remember as to his business relations

with Scott and Bennett after he came over*?

Mr. ADAMS.—Relations immediately after he

came over and since?
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A. Bennett and Dunbar were working together

on a freighting contract up the river here for the gov-

ernment.

Mr. MILLER.—Q. When?

A. I think it was in the winter of 1903.

Q. What do you mean; the winter of 1902-1903

or 1903-1904?

A. Winter of 1903 ; 1902 and 3 is what I mean.

Mr. MILLER.—That is aU.

Cross-examination.

Mr. McGinn.—Q. Do you know anything about

the relations existing between Scott and Bennett be-

fore the time that Mr. Scott arrived here?

A. Scott and Bennett ; no.

Q. So that if Mr. Scott didn't arrive here until

January, 1903, you know nothing about their rela-

tions in 1902?

A. All I said here referred to after Scott came

over. I don't know what time that winter he came

from Circle.

Q. If as a matter of fact Scott didn't arrive here

until January, 1903

—

A. Probably he didn't.

Q. If that is so, then you knew nothing about the

relationship of Scott and Bennett during December,

1902?
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A. I eertainlv didn't; I know what Bennett told

me that he and Scott were partners, when I was

working for him. I helped him huild some build-

ings.

Q. That was before Scott came here ?

A. That was before Scott came over. I helped

Bennett build some buildings and he told me Scott

was his partner and he would be over from Circle.

Q. You never knew that Dunbar had any rela-

tions with them during that winter '? A. No.

Mr. McGIXX.—That is aU.

FRED VOGELER, a witness called on behalf of

plaintiff, after being sworn, testified as follows

:

Mr. MILLER.—Q. What is your name?

A. Fred Yogeler.

Q. What is your business ? A. Mining.

Q. Whereabouts? A. Cleary.

Q. How long have you been there ?

A. 1904.

Q. What locality on the creek are you?

A. 18 Cleary, below.

Q. Are you acquainted with Xo. 12 below on

Cleary Creek on the right limit, first tier?

A. Yes, sir.

Q. What do you know about it ?



218 David H. Cascaden vs.

(Testimony of Fred Vogeler.)

A. Well—

The COURT.—That is indefinite.

Mr. MILLER.—Q. State what you know about

the stakes and the markings of 12 below on Cleary

on the right limit?

A. I took a lay of 13 Below on the first tier; 13

"A" Cleary from Mr. Dave Cascaden. Mr. Dave

Cascaden told me he would give me a lay, so I went

down to look up the ground and see if it would suit

me. Well, I went down; I never had been there; I

had come past, but I didn 't know where 12 or 13 was.

Ever}^ once in a while you could see a trail going out

in the snow to stakes from 10 to 11 and all down. So

I went down to 13; I found the corner stakes of 13

marked D. H. Cascaden and I also found the line of

12, staked, the lower left hand corner marked by

Fred Dunbar, and I looked for the upi3er center

stake of 13 and I couldn't find it. There was a line

bla/ed through to the upper end of the right corner,

of the lower right-hand corner of 12, and I looked for

Dave Cascaden 's corner stake there; I thought it

would be down there, but I couldn't find it. I was

lost about the ground, because I didn't want no lay

if there was any trouble or if I didn't know the

ground ; I wanted to be on 13, because I have been in

disputes over stakes before, and I looked into the
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matter pretty thoroughly. In the meantime I went

back and told Dave Caseaden that I take the ground.

So when we went down again, me and my partner,

I looked over it and looked for the center stake, but

couldn't find it, but I thought I was on 13. We un-

loaded the boiler and put up the tent. We had a lit-

tle boiler there then, and sent for Dave Caseaden to

come over and show us his ux)23er center stake. Dave

took 2 or 3 days before he came. I was obliged to lay

there waiting. When he came we hunted for the cen-

ter stake. There was snow on there then, and we had

a little trouble finding it. I found it away over down

below, over something like 120 feet, I judge, from

the lower end of 12, and I noticed writing on the up-

per end of 13. Here is a stake on this upper end of

13 ; on its lower side I saw where Dave Caseaden had

staked 1320 feet down stream ; it was located on the

2d day of December, 1902, and on this upper side, on

the top of the stake or on the side, I saw where Dave

Caseaden was on there too, his name, staked for Ben-

nett, marked dated 2d day of December, 1902; so I

asked Dave how it was, I said "Dave, there is a frac-

tion there ; it is staked from here to there.
'

' He said

"Yes, they are trying to beat me out of this ground."

I says,
'

' That is not recorded ; that is a fraction. '

' So

I staked the fraction here, just about as I can see,

here; it was like this (showing).
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Q. Did you examine this stake"?

A. No; there was a stake standing there saying

*' center stake," but not marked in anybody's name.

Q. The upper center stake of 12 %

A. Well, I seen that a little while later, and I

seen that the day before I came out here.

Q. How was it when you first saw it ?

A. Just about as it is now.

Q. How was it then ?

A. It was staked by Cascaden for Johnny Ben-

nett ; Cascaden was agent.

Q. When was that that you first saw it %

A. Oh, I wouldn't say exactly; probably April or

May.

Q. Did you notice any other stakes there, or any

other markings ?

A. Yes, there are three stakes there ; 3 or 4.

Q. What did they represent; what stakes were

they?

A. One represents the fraction between 11 and 12

marked by Ed Baker ; another one represents No. 12

staked by Dunbar; and another one staked by Dave

Cascaden.

Q. What date?

A. I think the 2d of May.

Q. Go over that again, please, the stakes, as to

whom they represent.
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A. The upper center stake?

Q. Yes.

A. One was the lower center of a fraction be-

tween 11 and 12, Ed Baker staked it ; another was of

the upper end of claim claiming 1320 downstream

and was staked by Fred Dimbar and another one by

Dave Cascaden, agent for J. G. Bennett.

Q. Do you remember the date on that by Casca-

den ? A. 2d of December.

Q. What year? A. 1902.

Q. How far apart were these stakes ?

A. Eight in a bunch together.

Q. Explain to the Court.

A. They are, you might say, not over right to-

gether as near as I could describe ; stakes about that

way (showing).

Q. Were they tied together ?

A. I believe so. One is a tree.

Q. Which one is a tree ?

A. The one that the old staking is on of 1902 ; I

am sure of it.

Q. By whom?

A. By Cascaden; the Bennett tree has not been

moved.

Q. How about Dunbar's?

A. The stake is there. It says on the top ''relo-

cated."
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Q. By whom'? A. By Fred Dunbar.

Q. Did you read the notice ? A. Yes, sir.

Q. Did you copy it ?

A. Yes, sir ; I have got the copy.

Q. Is that it (showing) ?

A. Yes, sir ; this is the one.

Q. What does this represent to be ; this writing ?

A. Well, I will read it.

Q. No; what does it represent to be; what is it;

where did you get it ?

A. Right off the stake. '

Q. Where did a^ou get it?

A. On the upper end of 12.

Q. How did you get it from the upper end of 12?

A. Right off the stake.

Q. Were you in view of the stake when you copied

it off the stake?

A. Yes, right standing in front of it.

Q. Did you copy it from the stake ?

A. Yes, sir.

Q. When?

A. The 20th, the day before I started for here. It

says: ''No. 12 'A,' relocated May 20, 1903. 1 claim 20

acres for placer mining purposes running 1320 feet

downstream by 330 feet each side of this stake."

There is something that I couldn't say, but I got it
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as near as I could state it, "Ernest Gloss," that is as

near as I could get it, "Fred Dunbar, relocator."

Q. How long has that been there; those stakes

that you have testified to ?

A. Ever since I have been there.

Q. Are they the same now as when you first saw

them?

A. They have the old reading on them yet.

Q. Are there two stakes held together in any way ?

A. There are three of them all right together.

Q. Are they fastened together or put in the

ground separate?

A. I know one is a tree and there is writing on it,

Q. Which one is that ?

A. The stake of Cascaden.

Q. Is that what you read ? A. No.

Q. Read Cascaden 's. Did you copy Cascaden 's

on the ground ?

A. I copied them all.

Q. When? A. The same day.

Q. Read them all.

A. (Reads :) "No. 12, December 2, 1902. I claim

1320 feet down stream and 660 feet wide for placer

mining purposes. J. Bennett. Agent D. H. Casca-

den."

Q. Is that the tree?

A. Yes, sir, that is the tree.
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Q. Is the location made by Bennett fastened to

this tree?

A. I wouldn't say that it is tied to it, but I think

it is, but I wouldn't swear to it; it is not over a foot

from it; leaning together; they are all right in a

bunch plain to be seen.

Q. Is it open there, plain to be seen?

A. Well, there is quite a lot of wood piled around

there now, but it was all brushed off about a year

ago.

Q. Could it have been possible for Dunbar to have

made his location without seeing and knowing of this

location made by Cascaden?

A. It looks impossible to me how the way it stands

there ; it looks as if he laiowed it very well from the

stakes staked there ; it is plain to see.

Q. Are there any other stakes there and did you

see them?

A. In the same bunch?

Q. Yes.

A. There is one; Ed Baker's stake.

Q. Do you know anything about the other stakes

on 12?

A. Of the old original stakes of 1902 ?

Q. Yes; of Cascaden, or of the later stakes of

Dunbar ?

A. I know a later stake of Dunbar's ; two of them.
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Q. Which ones ?

A. The lower left and right-hand corners.

Q. Do you remember from j^our own knowledge

and did you copy off in your book the exact language

of Dunbar's stake as to its being relocated?

A. Yes, sir; and on the lower left-hand corner I

marked it very distinctly; it says "Re" and then "lo-

cated" and on the upper center stake it says "Relo-

cated" on the top in big figures; it is very plain to

see.

Q. What do you know about this gold ? Did you

make any effort to find gold in that stream he spoke

of in his testimony ?

A. I don't know that I ever panned in that

stream, but I hauled water there all this winter, and

you have to be very careful of not getting the bucket

part full of ruby sand ; it is full of it there ; there is

very much sand comes down out of that spring.

Q. Have you ever panned or prospected there?

A. I have panned, I should judge, on Ed Baker's

ground. He was sinking a hole there last summer

and was about 4 feet down and he told me he had

gold. I went down there and panned. I don't know

how extensive it is, but there was stringers of sand

coming down here, down the hill just under the moss

;

when you get down 10 feet there is nothing but clear
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gravel. Right under the moss I took one pan that

was half a pan ; to my judgment I don't think it was

half a pan, and panned it. I put that gold in the

pan and took another half, because I thought it was

salted, and I tried it again, and as near as I could

judge it was three cents strong.

Q. That was near the surface ?

A. That was right; I should judge two feet or a

foot and a half under the moss roots ; but the sand

looks as though it comes off the hill.

Q. Can that same gravel and sand be had on the

stream where the water boils through there ?

A. I don't see why it can't.

Q. Did you ever pan along there ?

A. Not on that stream, but there is sand and grav-

el under the ice all the time, running under the ice

;

wash from the hills ; mica schist.

Q. Is this gravel and sand that you speak of on

Baker's claim the same as the gravel formation in

the glacier?

A. It is not real wash ; it is slide, mica schist, not

real wash gravel.

Q. It is the same stream or glacier ?

A. It looks as though it were the same ; the glacier

might have Ijeen f^^rther up at some time ; if you go

down ten feet you go through that, but not clear

muck.
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Mr. MILLER.—That is all.

Cross-examination.

Mr. McGinn.—Q. Did you locate that fraction

between 12 and 13? A. I did, sir.

Q. Who told .you to locate if?

A. Because when I seen there

—

Q. Who told 3^ou to locate that?

A. I don't think anybody told me.

Q. Didn't Cascaden tell you to locate it?

A. Not that I know of, but he says they were try-

ing to beat him out of it ; he had it staked.

Q. The fraction?

A. Yes, sir, because his original stakes showed it.

Q. Does gold rise to the surface ?

A. I didn't see no gold there.

Q. If there is a spring bubbling up from the earth,

will that spring bring up gold with it ?

A. I would not say. I know there is gold there.

Q. How long have you mined ?

A. Ever since I have come to the Klondike.

Q. You don't know whether water bubbling up

that way will carry gold with it or not?

A. It can be possible.

Q. That water rising from the earth is a spring?

A. I know there is a mica schist wash coming

from the hill all winter long, and I have hauled lots

of water from there.
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Q. And the gold will rise with the water ?

A. And the gold will rise with the water?

A. I didn 't see no gold ; I said I seen

—

Mr. McGinn.—That is all.

And thereupon, the plaintiffs introduced in evi-

dence a certified copy of the location notice of George

F. Dunbar, which was marked Plaintiff's Exhibit

''D," and is in words and figures as follows, to wit:

Plaintiff's Exhibit "D."

NOTICE OF LOCATION.
Notice is hereb}^ given that the undersigned has

located 20 acres of placer mining ground, situate in

Fairbanks Mining District of Alaska and known as

12 '*A" Below Discovery on Cleary Creek, described

as follows: 1320 feet downstream from the upper

center post to the lower center post and 330 feet on

each side of both upper and lower center posts across

the creek. This notice is posted on the upjDcr center

post of said claim ; and from said point bears down-

stream direction about 1320 feet distant.

G. F. DUNBAR,
Locator.

Discovered May 21, 1903.

Located May 21, A. D. 1903.

Filed for record.

CHAS. ETHELBERT CLAYPOOL,
Commissioner and ex-officio Recorder.

By J. T. Cowles,

Deputy.
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And thereupon, the plaintiffs offered to introduce

in evidence a deed from J. W. Bennett to Charles

Scott and George F. Dimbar, to which offer the de-

fendants then and there objected, on the ground that

the same was immaterial, and irrelevant. Which ob-

jections were overrided by the Court and an excep-

tion allowed. Said deed being in words and figures

as follows, to wit:

QUITCLAIM DEED.

2038.

This indenture, made and entered into this sev-

enth day of May, A. D. one thousand nine hundred

and four, at Fairbanks, Alaska, by and between Jul-

ian W. Bennett, party of the first part, and Charles

Scott and George F. Dunbar, parties of the second

part, witnesseth

:

That for and in consideration of the sum of twelve

thousand five hundred dollars ($12,500.00), lawful

money of the United States, to the party of the first

part now paid by the parties of the second part, and

hereby acknowledged paid, said party of the first part

has remised, leased and quitclaimed, and by these

presents doth remise, release and quitclaim unto the

said parties of the second part all his right, title and

interest in, to and out of the following described

mining property, to wit:

Creek Placer Mining Claim No. One (1) on Gran-

ite Creek, a tributary of Pedro Creek.

Creek Placer Mining Claim No. 12 "A" Below

Discovery on the right limit of Cleary Creek.
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Creek Placer Mining Claim No. Two (2) on Bed-

rock Creek, a tributary of Cleary Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim Number Nine (9) on Gilmore

Creek.

An imdivided one-half interest in and to Creek

Placer Mining Claim No. Four (4) on Goldstream,

below the mouth of Pedro Creek.

Fractional Side Claim on the left limit of and ad-

joining Creek Placer Mining Claun Nmnber Four

(4) on Goldstream.

An undivided one-half interest in and to Creek

Placer Mining Claim No. Six (6) Above Discovery

on Pedro Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. Four (4) on Twin Gulch,

a tributary of Pedro Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. Two (2) on Granite Creek,

a tributary of PedroCreek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. One (1) on Tom Creek,

a tributary of Gilmore Creek.

An undivided one-half interest in and to Discovery

Claim on Fish Creek, also called Gold Dust Creek.

An undivided one-half interest in and to Discovery

Claim on Solo Creek, a tributary of Fish Creek.
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An imdivided one-half interest in Creek Placer

Mining Claim No. Five (5) Above Discovery on Solo

Creek, a tributary of Fish Creek.

An undivided one-half interest in Creek Placer

Mining Claim Xo. Eight (8) Above Discovery on So-

lo Creek, a tributary of Fish Creek.

Fractional Creek Placer Mining Claim, six hiui-

dred and sixty (660) feet by eight himdred (800)

feet, more or less, off Discovery Claun on Solo Creek.

An imdivided one-half interest in and to Creek

Placer Mining Claim No. Four (4) Below Lower

Discovery on Bear Creek, a tributary of Fish Creek.

An undivided one-half interest in side claim adjoin-

ing Creek Placer Mining Claim No. Four (4) Be-

low Lower Discovery on Bear Creek, a tributary of

Fish Creek, on the left limit thereof.

An undivided one-half interest in and to Creek

Placer Mining Claim No. Four (4) Above Lower

Discovery on Bear Creek, a tributary of Fish Creek.

The upper one-half of Creek Placer Mining Claim

No. Five (5) Below Discovery on Fairbanks Creek.

Creek Placer Mining Claim No. One (1) and Creek

Placer Mining Claim No. Two (2) on Alder Gulch,

a tributary of Fairbanks Creek.

Creek Placer Mining Claim No. Five (5) Above

Discovery on Anaconda Creek, a tributary of Little

Chena River.
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Creek Placer Mining Claim No. Twelve (12) Be-

low Discovery on Hard Luck Gulcli.

Creek Placer Mining Claim Nmnber Two (2)

Above Discovery on Wander Creek.

Also in and to the following real property, to wit

:

Lot 2, Block II, on 1st Avenue in the incorporated

town of Chena, District of Alaska.

Lot one (1) and the easterly half of lot two (2)

west, in block one (1) between First and Second

Avenues in the incorporated town of Fairbanks, Dis-

trict of Alaska, and

Lot five (5) in block one (1) west, between Third

and Fourth Avenues in the incorporated town of

Fairbanks, District of Alaska.

All of which property is located in the Fairbanks

recording District, in the District of Alaska.

To have and to hold, the same, together with the

privileges thereto appertaining unto the parties of

the second part, their heirs and assigns forever.

In witness whereof, the party of the first part has

hereunto placed his signature the day and year in

this instrument first above written.

JULIAN W. BENNETT.
In the presence of

:

LUTHER C. HESS,

E. B. CONDON.
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United States of America,

District of Alaska,

Fairbanks Precinct,—ss.

This is to certify that on this seventh day of May,

A. D. 1904, before me, a notary public in and for the

Oistrict of Alaska, duly commissioned and sworn,

personally came Julian W. Bennett, who is well

known to me and known to be to be the j)erson who is

described in the foregoing instinunent, and acknowl-

edged to me that he executed the same of his own free

will and for the purj)oses therein set forth.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal, the day and year in this

certificate first above written.

[Seal] E. B. CONDON,
Notary Public in and for Alaska.

[Endorsed] : Filed for record May 18, 1904, at 4 :15

P. M, Jas. Tod Cowles, Commissioner and ex-officio

Recorder.

U^ted States of America,

District of Alaska,—ss.

I, the undersigned, commissioner and ex-officio

recorder in and for the Fairbanks Precinct in the

District of Alaska, hereby certify the within and

foregoing to be a full, true and correct transcript of
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the original deed, as the same appears of record

in Vol. I, of Deeds, at pages 305, 306 and 307, Rec-

ords of Fairbanks Precinct, District of Alaska, and

the whole thereof.

It witness whereof, I have hereunto set my hand

and affixed the seal of said offce, this 27th day of

April, A. D. 1905.

[Commissioner's Seal] (Sd) E. M. CARR,
Commissioner and ex-officio Recorder.

By (Sd.) Henry T. Ray,

Deputy Recorder.

And thereupon, the plaintiffs oifered to introduce

in evidence a deed from Charles Scott and George F.

Dunbar to F. G. Manley and A. C. Rice. To which

offer the defendants then and there objected, on the

grounds that the same was immaterial and irrele-

vant. Which objection was overruled by the Court

and an exception allowed. Said deed being admitted

in evidence and being in words and figures, to wit

:

DEED.

2039.

This indenture made and entered into this seventh

day of May, A. D. one thousand nine hundred four,

at Fairbanks, Alaska, by and between Charles Scott

and George Fred Dunbar, parties of the first part,

and F. G. Manley and A. C* Rice, parties of the sec-

ond part, witnesseth:
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That for and in consideration of the sum of twelve

thousand five hundred dollars, lawful money of the

United States, to the parties of the first part now

paid by the parties of the second part, and hereby

acknowledged paid, said parties of the first part have

bargained, sold and conveyed and by these presents

do bargain, sell and convey unto the said parties of

the second i^art an undivided one-third interest in

and to the following described real property, lying,

situated and being in the Fairbanks Recording Dis-

trict, District of Alaska, to wit

:

Creek Placer Mining Claim Xo. One (1) on Gran-

ite Creek, a tributary of Pedro Creek.

Creek Placer Mining Claim Xo. Twelve (12) "A,"

Below Discovery on the right limit of Cleary Creek.

Creek Placer Mining Claim Xo. Two (2) on Bed-

rock Creek, a tributary of Cleary Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim Xo. Xine (9) on Gihnore Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim Xo. Four (4) on Goldstream,

below the mouth of Pedro Creek.

Fractional side claim on the left limit of and ad-

joining Creek Placer Mining Claim Xo. Four (4) on

Goldstream.

An undivided one-half interest in and to Creek

Placer Mining Claim Xo. Six (6) Above Discovery

on Pedro Creek.
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An undivided one-half interest in and to Creek

Placer Mining Claim No. 4, on Twin Gulch, a tribu-

tary of Pedro Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. 2, on Granite Creek, a

tributary to Pedro Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. 1, on Tom Creek, a trib-

utary of Gihnore Creek.

An undi^dded one-half interest in and to Discovery

Claim on Fish Creek, also called Golddust Creek.

An undivided one-half interest in and to Discovery

Claim on Solo Creek, a tributary of Fish Creek.

An undivided one-half interest in and to Placer

Mining Claim No. 5, Above Discovery on Solo Creek,

a tributary of Fish Creek.

An undivided one-half interest in and to Placer

Mining Claim No. 8, above Discovery on Solo Creek,

a tributary of Fish Creek.

Fractional Creek Placer Mining Claim, 660 feet

by 800 feet, more or less, off Discovery Claim on

Solo Creek.

An undivided one-half interest in and to Creek

Placer Mining Claim No. 4, Below Discovery, on

Bear Creek, a tributary of Fish Creek.

An undivided one-half interest in said claim ad-

joining Placer Mining Claim No. 4, Below Lower
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Discovery on Bear Creek, a tributary of Fish Creek,

in the left limit thereof.

An undivided one-half interest in and to Creek

Placer Mining Claim No. Four (4) Above Lower

Discovery on Bear Creek, a tributary of Fish Creek.

The upper one-half of Creek Placer Mining Claim,

No. Five Below Discovery on Fairbanks Creek.

Creek Placer Mining Claim I, and Creek Placer

Mining Claim No. 2, on Alder Gulch, a tributary of

Fairbanks Creek.

Creek Placer Mining Claim No. 5 Above Discov-

ery, on Ananconda Creek, a tributary of Little

Chena River.

Cheek Placer Mining Claim No. 12 Below Discov-

ery on Hard Luck Gulch.

Creek Placer Mining Claim No. 2 Above Discov-

ery on Wander Creek.

Also in and to the following real property, to wit

:

Lot 2, block II on 1st Avenue in the incorporated

town of Chena, District of Alaska.

Lot I, and the easterly half of lot 2, west in block

I, between First and Second Avenues in the incorpo-

rated town of Fairbanks, District of Alaska, and

—

Lot 5, in block I, west between Third and Fourth

Avenues in the incorporated town of Fairbanks, Dis-

trict of Alaska.

The true intention and meaning of this instru-

ment is to convey an undivided one-third interest
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of whatever interest the parties of the first part now

hold in the above described property.

To have and to hold the same, together with the

privileges thereto appertaining, unto the parties of

the second part, their heirs and assigns forever.

In witness whereof the parties of the first part

have here placed their signatures the day and year in

this instrument first above written.

CHARLES SCOTT.

GEORGE F. DUNBAR.

In the presence of

:

LUTHER C. HESS.

E. B. CONDON.

United States of America,

District of Alaska,—ss.

This is to certif}^ that on this seventh da}^ of May,

A. D. 190i, at Fairbanks, Alaska, before me a notary

public in and for the District of Alaska, duly commis-

sioned and sworn personally came Charles Scott and

George Fred Dunbar, to me known and known to me

to be the persons described in the foregoing instru-

ment and acknowledged to me that they executed the

same of their own free will and for the purpose there-

in mentioned.
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In witness whereof, I have hereunto set my hand

and notarial seal, the day and year in this certificate

first above written.

[Seal] E. B. COXDOX,
Notary Public in and for Alaska.

[Endorsed] : Filed for record May 18, 1904, at 1 :15

P. M. Jas. Tod Cowles, Commissioner and Ex-

officio. Recorder.

United States of America,

District of Alaska,—ss.

I, the undersigned, conmiissioner and ex-officio re-

corder in and for Fairbanks Precinct in the District

of Alaska, hereby certify the within and foregoing

to be a full, tiTie and correct transcript of the origi-

nal deed, as the same appears of record in Vol. I,

of Deeds, at page 307, 308, 309 and 310, Records of

the Fairbanks Precinct, District of Alaska, and the

whole thereof.

In witness whereof, I have hereunto set my hand

and af&xed the seal of said office, this 27th day of

April, A. D. 1905.

[Commissioner's Seal] (Sd.) E. M. CARR,

Commissioner and Ex-officio Recorder.

By (Sd.) Henry T. Ray,

Deputy Recorder.

And thereupon the plaintiffs offered to introduce

in evidence an assignment from Scott, Bennett and
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Dunbar to E. T. Barnette, to which offer the defend-

ants then and there objected on the grounds that the

same was irrelevant and immaterial, which objection

was overruled by the Court and said assignment was

introduced in evidence. To which ruling of the

Court the defendants then and there excepted and an

exception was then and there allowed. Said assign-

ment being in words and figures, to wit

:

Know all men by these presents that we, Julian

Bennett, Chas. Scott and George F. Dunbar of the

unincorporated town of Fairbanks, Alaska, doing

business under the firm name, title of Bennett, Scott

and Dunbar, in consideration of" the sum of one dol-

lar of lawful currency now paid to us by E. T. Bar-

nette of the same place, do hereby assign and trans-

fer to him the said E. T. Barnette, the following

set forth debts, claims and demands due and owing

to us, to wit:

Frank J. Cleary $225.00

Larson & Meehan '375
. 00

Al. Hilty 187.70

Al. House 125.00

Mark Welsh 129.00

Charles Willig 51.00

James Eagle 20.20

John Costa 800.00

The amounts hereby assigned to E. T. Barnette,

save only those due by James Eagle, and Chas. Wil-
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lig, are hereby released and reassigned to Scott and

Dunbar to secure which the same was given, having

been fully paid and discharged.

E. B. CONDON,

Attorney for E. T. Barnette.

June 10, 1904.

Witness:

E. J. STIER,

Commissioner.

Whether the said demands are payable in money

or otherwise, and all our rights, titles and interests

in and to the said debts, claims and demands and

every or any part thereof respectively.

And we, the said Bennett, Scott and Dunbar do

hereby w^arrant that three is due to us from the

said i^arties respectively the amounts which respect-

tively appear to be due by the above schedule and

that the said sums are respectively due over and

above all claims of setoif or otherwise, and that they

are valid and subsisting claims for the said respec-

tive amounts, and we have not made or knowingly

suffered an act, deed or thing whereby the said debts,

claims or demands or any of them, or any part of

them, respectively can be impeached or affected in

anywise howsoever.
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Bated at Fairbanks, Alaska, this 20th day of Au-

gust, 1903.

SCOTT, BENNETT & DUNBAR,
By CHAS. SCOTT.

In presence of:

E. B. CONDON.

United States of America,

District of Alaska,

Fairbanks.

We, Julian Bennett, Charles Scott, and George

F. Dunbar, being each duly sworn say each for him-

self:

We are the assignors named in the foregoing as-

signment, and that the same is made in good faith

and not for the purpose of defrauding any creditors.

Subscribed and sworn to before me, a notary pub-

lic in and for the District of Alaska, duly commis-

sioned and sworn, this day of August, 1903.

Notary Public.

United States of America,

District of Alaska,

Circle Precinct, Fairbanks.

This is to certify that on this 20th day of Aug.,

1903, before me, Edward B. Condon, a notary public

in and for the District of Alaska, duly commissioned
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and sworn, personally came Charles Scott, known

to me to be the Charles Scott, named within as a

member of the firm of Bennett, Scott and Dunbar,

who acknowledged to me that he executed the an-

nexed assigmnent for the said firm of Bennett, Scott

and Dunbar, for the purposes therein set forth of

his own free will and accord.

E. B. CONDON,

A Notary Public in and for the District of Alaska.

[Endorsed] : FUed for record. Aug. 27, 1903.

Jas. Tod Cowles, Commissioner.

United States of America,

District of Alaska,—ss.

I, the undersigned, commissioner and ex-offcio re-

corder in and for Fairbanks Precinct in the Dis-

trict of Alaska, hereby certify the within and fore-

going to be a full, true and correct transcript of the

original assignment, as the same appears of record

in Vol. I, of Miscellaneous Eecords at pages 111, 112

and 113, records of Fairbanks Precinct, District of

Alaska, and of the whole thereof.

In witness wheerof , I have hereunto set my hand

and affixed the seal of said office, this 27th day of

April, A. D. 1905.

[Conmiissioner's Seal] (Sd.) E. M. CARE,
Commissioner and Ex-officio Recorder.

By Henry T. Ray,

Deputy Recorder.
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And thereupon, the plaintiffs offered to introduce

in evidence a mortgage dated the 2d day of Janu-

ary, 1904, between Julian Bennett, and Charles

Scott and George Dunbar. To which offer the de-

fendants then and there objected on the grounds

that the same was immaterial. Which objection was

overruled by the Court and an exception allowed and

said mortgage was admitted in evidence, the same

being in words and figures as follows, to wit:

No. 625.

This indenture made this 2d day of January, in

the year of our Lord one thousand nine hundred and

four, between John Bennett, of Fairbanks, Alaska,

the party of the first part and Charles Scott and

George Dunbar of the same place parties of the sec-

ond part, witnesseth:

That the said party of the first i^art for and in

consideration of the sum of six thousand ($6,000.00)

dollars, lawful money of the United States, to him"

in hand paid by the said parties of the second part,

receipt whereof is hereby acknowledged, does by

these presents grant, bargain, sell, convey and con-

firm, unto the said i:)arties of the second part and

to their heirs and assigns the following described

tracts or parcels of land lying and being in the Fair-

banks Mining District, and District of Alaska, and

particularly bounded and described as follows, to

wit

:
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An imdmded one-eighth (i-g) interest in each of

the following claims: Xo. -i, on Goldstream, Xo. 6

Above on Pedro Creek, Xo. 4 Above on Twin Creek,

Discovery Claim on Fish Creek, Xo. One (1) on

Tom Creek, Xo. 9 Above on Gilmore Creek, an un-

divided 1-3 interest in Xo. 5 Below on Fairbanks

Creek, an undivided 1-3 interest in Xos. One (1) and

Two (2) on Alder Creek, an imdivided ^ interest

in Xo. 4 Above on Bear Creek, an undivided i^ in-

terest in Xo. 4 Below on Bear Creek, an undivided

1-6 interest in bench oi^posite 4 Below, left limit,

Bear Creek, an undivided 1-3 interest in Xo. 12 Be-

low Cleary, and 1-3 undivided in Xo. 2 Above on

Bedrock, imdivided 1-3 in Xo. 5 Above on Solo

Creek, undivided 1-6 interest in 8 Above Solo Creek,

an undivided 1-6 interest in both Fraction off Dis-

covery on Solo Cr., and Xo. 1 Granite Creek, an im-

divided 1-3 in Xo. 2 on Granite Creek, an undivided

1-3 in Lot One in Blk. One (1) T\>st, Front street,

and 1-6 in Lot Xo. 2 in Blk. One (1) west, Front

street, Fairbanks.

Together with all and singular the tenements

hereditaments and appurtenances thereimto be-

longing. This conveyance is intended as a mort-

gage to secure the pa^Tuent of six thousand dollars,

gold coin of the L'nited States, without interest ac-

cording to the terms and conditions of a certain

promissory note, bearing even date herewith, made
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by John Bennett, 23aYable Jan. 2, 1905, to the order

of Charles Scott and George Dunbar.

And these presents shall be void if such payment

be made according to the terms and conditions there-

of. But in case default be made in the pajnuent of

the principal and interest of said promissory note

or any part thereof,- when the same shall become due

and payable according to the terms and conditions

thereof, then the said party of the second part, their

executors, administrators and assigns are hereby

empowered to sell the said premises with all and

every of the appurtenances, or any part thereof, in

the manner j)rescribed by law, and out of the money

arising from such sale to retain the whole of said

principal and interest, whether the same shall be then

due or not, together with the costs and charges of

making such sale, and the overplus if any there be,

shall be paid by the party making such sale, on de-

mand, to the said party of the first part, his heirs or

assigns.

In witness whereof the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

JOHN BENNETT. [Seal]

Signed, sealed and delivered in the presence of:

JOHN L. LONG.

JAS. TOD COWLES.
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District of Alaska,

Fairbanks Precinct,—ss.

This is to certify that on this 2d day of January,

1904, before me, Jas. Tod Cowles, a notary public

in and for the District of Alaska, duly commissioned

and sworn, personally came John Bennett, to me

known to be the uidividual described in and who

executed the within instrument, and acknowledged

to me that he signed and sealed the same as his free

and voluntary act and deed for the uses and pur-

poses therein mentioned.

Witness my hand and official seal, the day and

year in this certificate first above written.

JAS. TOD COWLES,
Notary Public.

[Endorsed] : Filed for record, January 2, 1904, at

15 min. past 4 P. M. Jas. Tod Cowles, Commis-

sioner and Ex-officio Recorder.

(Marginal Entry) : I, George Fred Dunbar of the

firm of Scott, Bennett and Dunbar, for that firm

acknowledged that on this 7th da}^ of May, 1904, the

mortgage recorded in this and the following page,

was fully satisfied, and the same is now discharged.

SCOTT, BENNETT & DUNBAE,
By GEORGE F. DUNBAR.

Witness: E. J. STIER,

Conunissioner.
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United States of America,

District of Alaska,—ss.

I, the undersigned, commissioner and ex-officio re-

corder in and for Fairbanks Precinct in the Dis-

trict of Alaska, hereby certify the within and forego-

ing to be a full, true and correct transcript of the

original mortgage, and marginal entry of release of

same, as the same appears of record in Volume I,

of Mortgages of Real Property, at pages 21 and 22

of Fairbanks Precinct, District of Alaska, and the

whole thereof.

In witness whereof, I have hereunto set my hand

and affixed the seal of said office, this 26th day of

April, A. D. 1905.

[Commissioner's Seal] (Sd.) E. M. CARR,

Commissioner and Ex-offcio Recorder.

By (Sd.) Henry T. Ray,

Deputy Recorder.

And thereupon, the plaintiffs offered in evidence

a deed from Julian Bennett to George F. Dunbar

and Charles Scott, which said deed being dated the

18th day of May, 1904. To which offer the defend-

ants then and there objected on the groimds that the

same was irrelevant and inunaterial. Which objec-

tion was overruled by the Court and an exception al-

lowed. Said deed was thereupon admitted in evi-

dence and is in words and figures as follows, to wit:
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2035.

Know all men by these presents: That I, John

Bennett of Fairbanks, Alaska, for and in considera-

tion of the sum of one dollar, and other valuable

considerations, to me in hand paid hyG. F
|
. Dunbar

and Charles Scott, of the same place, do hereby grant,

bargain, sell and convey and by these presents do

grant, bargain, sell and convey unto the said G. F.

Dunbar and Charles Scott, the following described

property, to wit.

An undivided two-thirds interest in and to creek

placer mining claims known and called Number Two

(2) Above Discovery on Granite Creek, a tributary

of Pedro Creek ; an undivided two-thirds interest in

and to creek placer mining claim known and called

Fractional Claim between Discovery claim and one

Above Discovery on Solo Creek; an undivided two-

thirds interest in and to Creek Placer Mining Claim

Number Two (2) Above Discovery on Alder Creek,

a tributary of Fairbanks Creek. All in the Fair-

banks Mining District, Alaska District. Also an un-

divided two-thirds interest in and to that certain

piece of parcel of land in the town of Fairbanks,

Alaska, more particularly described as lot one (1)

on block one (1) west, fronting on Front street or

First avenue and extending along the west side of

Barnette street according to the plat heretofore

made by F. J. Cleary of the said town of Fairbanks,

Alaska.
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To have and to hold the said above described prop-

erty to the said G. F. Dunbar and C. Scott, and to

their heirs and assigns forever.

In witness whereof I have hereunto set my hand

and seal this 18th day of May, A. D. 1904.

JULIAN W. BENNETT.
Signed, sealed and delivered in the presence of

:

ALFRED HILTY.

J. C. KELLUM.

Alaska District,

Fairbanks Precinct,—ss.

Before me, J. C. Kellum, a notary public, per-

sonally appeared John Bennett, known to me to be

the person whose name is subscribed to the forego-

ing instrmnent, and acknowledged to me that he exe-

cuted the same for the uses therein stated.

In testimony whereof, I have hereunto set my

hand and affixed my official seal at Fairbanks,

Alaska, this 18th day of May, 1904.

[Seal] J. C. KELLUM,
Notary Public.

[Endorsed] : Filed for Record. May 18, 1904, at

3 P. M. Jas. Tod Cowles, Commissioner and Ex-

officio Recorder.

United States of America,

District of Alaska,—ss.

I, the undersigned, commissioner and ex-officio re-
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corder in and for Fairbanks Precinct in the Dis-

trict of Alaska, hereb}^ certify the within and fore-

going to be a full, true and correct transcript of the

original deed, as the same appears of record in Vol.

1, of Deeds, at pages 304 and 305, Records of the

Fairbanks Precinct, District of Alaska, and the

whole thereof.

In witness whereof, I have hereunto set my hand

and affixed the seal of said office, this 26th day of

AprH, A. D. 1905.

E. M. CARR,

Commr. and Ex-officio Rcrdr.

By Henry Ray,

Dpty.

And thereupon, the plaintiffs introduced the fol-

lowing notices of location, marked respectively

Plaintiff's Exhibits "C," ''D," and "E."

Plaintiff's Exhibit "C."

NOl ICE OF LOCATION.

Notice is hereby given, that the undersigned, has

located twenty (20) acres of placer mining ground,

situated in Fairbanks Mining District of Alaska,

and known as No. 5, Above Disc, on Solo Creek, a

tributary of Fish Creek, described as follows, to

wit: 1320 ft. up stream from lower center post to

upper center post and 330 ft. on each side both cen-

ter posts across creek.

This notice is posted on the lower center post of
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said nlaiin and from said point bears up stream di-

rection about 1320 ft. distance.

Discovered May 24tli, A. D. 1903.

Located May 24tli, A. D. 1903.

C. W. SCOTT,

Locator.

Filed for record July 20, 1903, at 3 :30 P. M.

CHAS. ETHELBERT CLAYPOOL,
Commissioner and Ex-offcio Recorder.

By J. T. Cowles,

Deputy.

1 hereby certify that the above is a correct and

true copy of the records of my office. Of the above

location notice on page 217, volume 3, of Fairbanks

Recording District.

[Commissioner's Seal] EDWARD J. STIER,

Commissioner and Ex-officio Recorder.

Plaintiff's Exhibit "D."

NOTICE OF LOCATION.

Notice is hereb}^ given that the undersigned has

located twent}^ (20) acres of placer mining ground.

Situated in Fairbanks Mining District of Alaska,

and known as No. 8 Above on Solo Creek, a trib-

utary of Fish Creek, described as follows, to wit:

1320 ft. up stream from Lower Center Post and

330 ft. on each side of both center posts across creek.

This notice posted on the lower center post of said
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claim and from said point bears in up stream direc-

tion, about 1320 ft. distant.

Discovered May 24th, 1903.

Located May 24th, 1903.

G. F. DUNBAR,
Locator.

Filed for record July 20, 1903, at 3 :30 P. M.

CHAS. ETHELBERT CLAYPOOL,
Commissioner and Ex-officio Recorder.

By J. T. Cowles,

Deputy.

1 hereby certify that the above is a correct and

true copy of the records of my office. Of the above

location notice on page 217, volume 3, of Fairbanks

Recording District.

[Comm. Seal] EDWARD J. STIER,

Commissioner and Ex-officio Recorder.

Plaintiff's Exhibit "E."

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has

located about (20) twenty acres of placer mining

ground, situated in Fairbanks Mining District and

known as fraction between Discovery and 1 Above

Disc, on Solo Creek, trib. of Fish. Described as fol-

lows, to wit: 1100 ft. up stream from lower center

post to ujjper center post and 330 feet on each side

of both upper and lower center posts, across creek.



254 David H. Cascaden vs.

(Testimony of James Gibson.)

This notice is posted on the lower center post of said

claim and from said point bears up stream 1100 ft.

distant.

Discovered May 24th, A. D. 1903.

Located May 24th, A. D. 1903.

JOHN BENNETT,
Locator.

Filed for record July 20, 1903, at 3:30 P. M.

CHAS. ETHELBERT CLAYPOOL,
Commissioner and Ex-officio Recorder.

By J. W. Cowles,

Deputy.

I hereby certify that the above is a correct and

true copy of the records of my of&ce. Of the above

location notice, on page 216 volume 3, of Fairbanks

Recording District.

[Commissioner's Seal] EDWARD J. STIER,

Commissioner and Ex-officio Recorder.

JAMES GIBSON, a witness called on behalf of

plaintiff, after being sworn, testified as follows:

Mr. MILLER.—Q. Mr. Gibson, where did you

reside about November and December, 1902?

A. Here.

Q. Were you on Cleary Creek about that time '?

A. Cleary Creek; no.

Q. Were you present about late in November,

1902, with Cascaden and John Bennett ?
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A. Yes, sir.

Q. Did you hear any conversation between them

concerning a letter received by John Bennett from

Charles Scott? A. I heard the letter read.

Q. By whom was it read*?

A. By Dave Cascaden.

Q. What was it? •

Mr. McGinn.—You mean the contents of it?

Q. (Mr. MILLER.) Yes.

Q. Was Mr. Bennett present? A. Yes, sir.

Q. Do you know at whose request it was read?

A. By John Bennett.

Q. Do you know whom it was from?

A. From George Scott.

Q. From George Scott or Charles Scott?

A. I don't know; I heard it was George and

sometimes they called him Charley ; I am not positive

about his given name ; sometimes called him George.

Q. Do you remember anything about the date of

the letter and where it was written ?

A. It seems to me he wrote the letter somewheres

on the summit. He spoke about going back for

grain and ha}^, that he was short of grain and hay.

Q. State the contents of the letter you heard read

by Cascaden at the request of Bennett from Charles

Scott to Bennett in Bennett's presence.
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Mr. McGinn.—We object on the ground it is ir-

relevant, incompetent and immaterial, and assmning

something not in evidence in this case, the fact that

the defendant Charles Scott in this case ever wrote

a letter to Bennettt, that fact not appearing; that

no sufficient evidence has been adduced here to au-

thorize the Court to receive secondary evidence of

the contents of this letter; and that the declarations

of Scott, or the letter of Scott would not be binding

on either of the other defendants in this action be-

cause at that time no partnership is shown to have

existed and the partnership cannot be shown to ex-

ist by the acts, declarations and admissions of one

of the alleged members alone.

The COURT.—Objection overruled.

Mr. McGinn.—Exception.
A. It was stated that he didn't want to take

Cascaden in as a partner as he had already taken in

Dunbar, and something—he spoke about oats and

hay ; that is as much as I paid any attention to.

Mr. MILLER.—I believe that is all.

Cross-examination.

Mr. McGinn.—Q. You say that this letter was

written by Charles Scott or George Scott?

A. Charles Scott they called him sometimes.

Q. How do you know that?
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A. Sometimes they called him George and some-

times Charley, but I am not positive about his given

name.

Q. Mr. Scott here?

A. There he is (pointing to deft. Scott).

Q. How do you know he wrote that letter?

A. I was not there to see him but his name was

signed to it.

Q. There was a name Scott to it. You don't

know whether it was George or Charley?

A. His name was signed to it, I suppose.

Q. You suppose, but do you know?

A. I couldn't swear that it was his writing, or

he put his name there, but I would naturaUy sup-

pose that his partner would know that it was his

writing.

Q. You just supposed this letter was written by

him; as a matter of fact you know nothing about it?

A. I didn't say I supposed such is the case.

Q. Do you know anything about it?

A. I merely know that the letter was received.

Q. By whom? A. By Bennett.

Q. How do you know it was received by Ben-

nett? A. Because I saw it.

Q. Do you know whether or not that letter was

sent from—Do you know where it was sent from?
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A. I am not positive.

Q. Do you know?

A. It was supposed to be sent from Circle City.

The foregoing is all of the testimony of this wit-

ness given upon the trial of this cause.

And thereupon, the plaintiff recalled DAVID H.

CASCADE]^, who testified as follows:

There are two laymen working on this claim No.

12 Below Discovery on Cleary Creek. One went to

work there last fall and the other went to work last

fall a year ago.

They were the lajrmen of Scott, Bennett, Manley

Rice and Dunbar, One layman has taken out a

dump this winter and the other is making prepara-

tions to work extensively this summer.

And thereupon, the plaintiff rested his case.

The foregoing, constitutes all of the testimony that

was introduced on behalf of the plaintiffs in their

case in chief.

And thereupon the following proceedings were

had:

. The defendants and each and all of them, by and

through their respective attorneys, moved the Court

for a nonsuit on the ground that the complaint in'

this action failed to state a cause of action, and that

the plaintiff by his testimony had failed to show that
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he was entitled to any equitable relief whatsoever,

and that the evidence failed to show that Manley

and Rice had any notice of the pretended claim of

the plaintiff, and that no discovery of gold had been

made upon any of the property. That the contract

set forth in the complaint and testified to was within

the statute of frauds, and that the plaintiff had failed

to perform his part of said contract alleged by him

in his complaint in that he had failed to prospect

said property.

Which motion was denied by the Court as to each

and all of the defendants. To which ruling of the

Court in denying the motion of the defendants and

each and all of them for a nonsuit against the plain-

tiff, the defendants then and there excepted and an

exception was allowed by the Court.

And thereupon the defendants called GEORGE
F. DUNBAR, who being first duly sworn testified

as follows:

I have lived in Alaska, since September of 1898,

and have been principally engaged in prospecting

and mining since that time. I am acquainted with

J. W. Bennett and Charles Scott.

Q. When did you first become acquainted with

Mr. Scott? A. About 1900.

Q. Where? A. Circle City District.
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Q. When did you first become acquainted with

J. Bennett?

A. I met Mr. Bennett in 1901, if I remember,

first.

Q. Where?

A. Circle; on Eagle Creek is the first time I re-

member meeting him.

Q. Where were you during the winter; during

the months of November and December, 1902?

A. In the Circle City District.

Q. Do you know where Mr. Scott was during that

time? A. Circle City District.

Q. What part of the district?

A. We were at Circle City most of the time and

on the trail between Circle and Eagle and Mastadom

Creeks.

Q. Where was Bennett, if you know?

A. I do not know.

Q. Did you see Bennett during the months of

August, September, October, November or Decem-

ber, 1902? A. No, sir; I did not.

Q. Did you have any communication of any kind

with Bennett during that time?

A. No, sir; I did not.

Q. When did you first meet Bennett after the

year 1902 ? A. About January 10 or 11, 1903.

Q. Where did you meet him?
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A. At Fairbanks.

Q. Where had you come from?

A. I came from Circle.

Q. Who, if anybody, accompanied you on that

trip? A. There was several in the outfit.

Q. Name them? '

A. There was Charles Scott, Harry Craven, John

Ross, Marion Corviu, George Carr, Tom Young and

Harry Taylor.

Q. When you arrived in Fairbanks you saw Ben-

nett? A. Yes, sir.

Q. Before coming to Fairbanks, you had been in

Circle City? A. Yes, sir.

Q. Had Scott been there? A. Yes, sir.

Q. State whether or not you had any business

relations with Scott at Circle City?

A. I had none.

Q. Do you know whom, if anyone, Mr. Scott was

connected with in business at that time?

A. No, sir.

Q. Do you know whether or not Bennett and

Scott were connected in business in any way at that

time ? A. Yes ; I believe they were.

Q. Do you know what the nature of their busi-

ness was? A. No, sir, I do not.

Q. In November of that year did Mr. Scott speak

to you about joining the partnership?
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A. He did, sir.

Q. (Continuing.)—of Bennett and Scott?

A. He wanted to know if I wished to have any-

thing to do with it, to come over here; and I told

him I did not want anything to do with it.

Q. What were you doing at that time ?

A. Packing and freighting.

Q. What, if any, goods, animals, did you have at

that time? A. I had horses and mules.

Q. How many?

A. I had five head of them in November.

Q. Did you at any time ever see a letter that was

written, claiming to have been written by Mr. Scott

to Mr. Bennett, which letter stated that Mr. Scott

had taken you in as a member of the partnership ?

A. No, sir.

Q. Did you in the month of November, 1902, see

a letter that was written hj Scott to Bennett?

A. Yes, sir.

Q. Who wrote the letter?

A. I wrote the letter myself.

Q. Whom did you write it for?

A. I wrote it for Charles Scott.

Q. At whose request ? A. At Charles Scott's.

Q. What did that letter contain ?

x\Ir. MILLER.—I object; the letter is the best evi-

dence.
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The COUET.—The letter is the best evidence.

Mr. McGinn.—Q. Do you know to whom that

letter was sent?

A. I know who it was directed to.

Q. Whom was it directed to?

A. John Bennett.

Q. Have you made any effort to procure that let-

ter?

A. I couldn't procure the letter. I never saw it

after it left my hands.

Q. Have you made any efforts to procure it?

A. No, sir ; I have not.

Q. Did you ever ask Bennett in regard to it?

A. I asked Bennett if he had the letter and he

said he did not.

Q. Have you got that letter in your possession?

A. No, sir ; I delivered up all the papers and let-

ters I have in my possession this morning.

Mr. McGINN.—I will withdraw this witness and

call Mr. Bennett.

JULIAN W. BENNETT, defendant, called as a

witness on behalf of defendants, after being sworn,

testified as foUows

:

Mr. McGINN.—What is your name?

A. Julian W. Bennett.

Q. You are one of the defendants in this action?
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A. Yes, sir.

Q. Mr. MILLER.—They call you John?

A. Yes, sir.

Q. (Mr. MeGINN.) Did you receive a letter

from Mr. Scott in- the month of November, 1902 ?

A. Yes, sir, I did.

Q. When did you receive that letter?

A. I received it in October some time, the latter

part of October.

Q. In October of 1902? A. Yes, sir.

Q. Do you know where that letter is now?

A. No, sir; I do not.

Q. What became of it?

A. I don't know; I didn't see that letter since.

Q. Have you searched for it ?

A. Yes, sir; we did.

Q. Can't find it anywhere? A. No, sir.

Q. Did you ever receive any other letter from

Scott?

A. I received a couple of letters from Scott.

Q. When was the first letter received by you?

A. In October.

Q. When was the next letter?

A. In December; some time in December.

Q. What part of December?

A. The first part of December.
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Q. You haven't either one of the letters'?

A. Xo. sir.

Q. You have searched for them and cannot find

them ?

A. Xo, sir. I have searched and can't find them.

I have not got a paper of any kind since that time.

Mr. McGIXX.—Take the witness.

Cross-examination,

Mr. MILLER.—Q. What other letters did you

receive from Scott during the months of October.

November, December and January, 1902-1903.

A. I received a letter in October, and one in

November.

Q. What other letters?

A. One in November, one in October and one in

December.

Q. Did you receive one in Xovemberf

A. I don't remember if I did.

Q. Are you positive you did not ?

A. I am not positive.

Q. You may have received one in Xovember?

A. I may have.

Q. Isn't it true that you received a letter in Janu-

ary from Scott?

A. I don't believe I received any letter in Jaiu-

ary.
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Q, You perhaps have received as many as three

letters from Mr. Scott?

A. From Scott, yes, sir.

Q. In November, December and October?

A. (No answer.)

Q. You don't know what became of them?

A. No, sir.

Q. How long did you keep them ?

A. I didn't keep them any length of time.

Q. Was the letter you received early in Decem-

ber, the letter Cascaden and Gibson testified to ?

A. Yes, sir ; I received that letter.

Q. Was that letter from Scott.

Mr. McGINN.—We object as not proper cross-

examination. I have not asked him as to the con-

tents of these letters.

The COURT.—As to what letters he received and

where they are.

Mr. MILLER.—Q. You have gotten rid of all

these letters? A. Yes, sir.

Q. Where do you keep your letters ?

A. I don't keep any. I keep them in a box and

they are gone, and I ain't got letters I have received

from Scott.

Q. Have you got any letters that you received

from any other persons at that time?
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A. No, sir.

Q. You will swear to that? A. Yes, sir.

Q. They are all destroyed?

A. All destroyed.

Q. Did you receive letters other than one you re-

ceived from Scott, from other persons than Scott at

that time?

A. No, sir, not that I remember of receiving any

letter from any other person but Scott.

Q. They were business letters?

A. From Scott?

Q. Yes? A. Yes, sir.

Q. Scott was your partner at that time?

A. Yes, sir.

Q. Your general partner ?

A. General partner, yes, sir,

Q. Can you tell which letter you received in

November, and what particular letter you received

in October, and what particular letter you received

early in December?

Mr. McGinn.—The witness has not testified to

that ; it is assuming something not testified to.

The COURT.^I think that is rather assuming.

He said he didn't know, and you now say that he

said he did receive it. He didn't say that.
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Mr. MILLER.—Q. How long did you keep these

letters after you received them?

A. I don't know; I lost track of the letters.

Q. Can you give us any idea of how long you

kept them? A. No, I can't.

Q. Did you destroy them or mislay them ?

A. Mislaid them, I guess.

Q. Is it not a fact that you put them beyond your

reach on account of this lawsuit ?

A. No, sir; I didn't put anything behind on ac-

count of this lawsuit.

Mr. MILLER.—That is all.

Mr. McGINN.—Q. You say you never save any

of your letters'? A. No, sir,

GEORGE FREDERICK DUNBAR, defendant,

witness for the defendants, resumes his testimony

:

Q. I believe you stated you wrote a letter foi- Mr.

Scott? A. Yes, sir.

Q. When did you write that letter?

A. Sometime in November, if I remember. I

don't know exactly.

Q. What part of November?

A. Somewheres about the middle or a little later

perhaps.

Q. State what was in that letter?
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Mr. MILLER.—I object on the ground that they

are trying to prove something, some statement he

made in his own interest, made previous to the com-

mencement of this action.

The COUET.—Overruled.

Mr. MILLER.—Exception.

A. Well, sir, as my memory serves me, I wrote

for Mr. Scott that he didn't want to take in any other

party over here ; that I was to come here with a priv-

ilege of coming in provided I wished, and that he

didn't care to take in any partner until he met him,

and he didn't ask Mr. Bennett to take in any partner

till he met him.

Q. Do you know whether that letter was in re-

sponse to a letter Scott had received ?

A. I couldn't say as to that.

Q. Was there any letter before you at the time

you wrote it ?

A. No, sir, not at the time I wrote that lettej\

Q. In that letter Scott stated that he did not want

to take in anybody as partner, and that you had

the privilege of going in if you desired when you

came over?

A. If I so desired when I came over.

Q. You arrived here on what day in January"?
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A. It was either the 10th or 11th, I couldn't say

which ; if my memory serves me right it was the 10th

of January.

Q. State whether or not at that time you elected

to exercise your privilege of going into this partner-

ship? A. Sir?

Q. (Question read.)

A. I objected to going into the partnership at

that time.

Q. A¥hen did you enter into partnership with

Scott and Bennett?

A. The first day of June, 1903.

Q. Prior to that time had you ever been asso-

ciated with Scott and Bennett as partners?

A. No, sir; I had not.

Q. Or either of them? A. No, sir.

Q. Were you a partner of Scott and Bennett or

either of them in the month of November or Decem-

ber, 1902? A. No, sir.

Q. Or in the months of January, February,

March, April or May, 1903 ? A. No, sir.

Q. Did you ever enter into any agreement with

D. H. Cascaden relative to staking placer mining

claims for you ? A. No, sir ; I did not.

Q. Did Bennett have any power or authority

to make any contract for you as your agent?

A. He did not.
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Q. Did you have a conversation with Cascaden

about the first day of February or later In February,

1903?

A. No, sir ; I had not.

Q. Where were you early in February, 1903?

A. I was somewhere on the Tanana river or on

the slough between here and the Goodpasture.

Q. Did you ever make a trip from here to the

creeks with Mr. Cascaden ?

A. Yes, sir, in January.

Q. About what time in January ?

A. Somewhere about the 15th or 20th, close to

that.

Q. I will ask you if on that trip you had any con-

versation with him in regard to the business of Scott

and Bennett? A. Xo, sir.

Q. State whether or not at that time you told

him that you were a partner of Scott and Bennett?

A. Xo, sir ; I never told him I was.

Q. State whether or not you told him that you

were interested equally with them in their mining

properties and freighting business ?

A. I never told him I was.

Q. Did you have any conversation with him at

that time in regard to a fraction on Solo Creek?

A. Xo, sir.
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Q. Did you ever receive any location notices for

these various claims that Cascaden claims he staked 1

A. No, sir; I never did.

Q. Did you ever agree with Cascaden to cause

the location notices of those claims to be recorded?

A. No, sir.

Q. Did you ever receive any location notices for

the claims'? A. No, sir.

Q. Did you have a conversation with Mr. Casca-

den in the fall of 1903 in regard to doing representa-

tion work? A. No, sir.

Q. Did you tell Cascaden in July, 1903, that you

had sent these notices to be recorded ?

A. No, sir.

Q. Did you see Cascaden, or were you in the

cabin of Cascaden and Bennett a short time after

you came here? A. Yes, sir.

Q. (Continuing.) You, Scott and Bennett and

Cascaden being present?

A. Yes, sir, we were all in the cabin.

Q. State what, if anything, was said at that time

in regard to the claims that Cascaden said he had

located for you?

A. Nothing mentioned to me about it.

Q. Was there anything spoken generally by the

persons present?
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A. No, sir, not that I remember of.

Q. Did you at any time promise to give Cascaden

a half interest in any claim he had staked for you *?

A. No, sir.

Q. Did you ever have any conversation with Cas-

caden in regard to the Jourack agreement ?

A. No, sir, I had nothing to do with the Jourack

agreement.

Q. Did you have an interest in it?

A. No, sir.

Q. Did you locate a claim on Pedro Creek"?

A. No, sir.

Q. A claim that had been located in the name of

Jourack? A. No, sir.

Q. Did you relocate one? A. No, sir.

Mr. McGINN.—Take the witness.

Cross-examination.

Mr. MILLER.—Q. You met Charles Scott, one

of the defendants, at Circle, did you ?

A. Yes, sir.

Q. Late in 1902? A. Yes, sir.

Q. You had considerable talk with him about his

business matters concerning coming here, did you

not, with a view of coming over with him?

A. Yes, sir.

Q. Did you come over with him?
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A. I did, sir.

Q. How did you come ?

A. Traveled with him the same as I do with lots

of people in this country.

Q. Did you know anything about this letter he

wrote to Bennett concerning your partnership?

A. Only the one I have spoken of ; the one I wrote

myself; that is all I know of.

Q. You were with Mr. Scott during the t? me you

were at Circle, were you?

A. For a little time.

Q. When you came over here, did you come with

him on the way over? A. I did, sir.

Q. What did Scott bring back with him?

A. I don't understand your question.

Q. Wliat was the trip for on the part of Scott;

did he bring provisions and supplies from Circle ?

A. He did ; sir.

Q. For whom? A. Himself.

Q. What did he bring?

A. He brought some provisions.

Q. What else ? A. Horses.

Q. How many? A. About five head.

A. What did you do with your provisions?

A. I ate some of them up ^'

Q. What did you do with your horses?

A. Sold them afterwards.
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Q. When? A. About a year ago.

Q. Where did you stop when you came over;

principally ?

A. I stopped with Scott and Bennett principally.

Q. Whom did you work for ?

A. I worked a part of the time with Bennett ; and

part of the time alone.

Q. You put your horses in together*?

A. No, sir, I did not put my horses in together.

Q. Did you keep them together?

A. They were kept in the same barn.

Q. You used them together in hauling some

freight on the same contracts ?

A. I used mine there but I was to have my pay

by the day.

Q. You kept your feed together?

A. *A part of the time, and part of the time not.

Q. How much were you to have per day ?

A. I was to have $10.00 for my teams and they

were to feed them during the time I was on the con-

tract with them, and when I was not working for

them I had to pay for my feed.

Q. Did that include the days you actually worked

with your teams? A. Yes, sir.

Q. State your full agreement regarding your

teams and what you were to receive ; what you were

to get.
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A. I was to get $10.00 a day for my teams and

they were to feed them when they worked and when

they didn't work; they were to feed the teams.

Q. How many teams had you?

A. I had five head at the time.

Q. How much of the time did you work ?

A. We were gone from here about 75 days.

Q. How and when did they pay you and how

much did they pay you ?

A. They paid me $10.00 a day for my teams.

Q. When did they make pajnnent ? At different

times ? State.

A. The i^rincipal part of it was paid when they

got their money from their contract when we got

done, as soon as we came to town.

Q. What contract is that?

A. A contract Mr. Bennett had of hauling some

wire and government supplies here.

Q. When was that finished ?

A. It was finished in April.

Q. How much did they pay you at that time?

A. Wlien I got down here I got about $1,000.

Q. How much work had you done and how much

work with your teams and how many days, you say ?

A. About 63 days ' actual work.
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Q. With your teams I A. Yes, sir.

Q. How many teams'? A. Two.

Q. And you say—That would be $30 a day for

each day you worked, wouldn 't it ?

A. Xo, sir, I didn 't get $10.00 a day and my
board.

Q. How much did you get?

A. I was to have $10.00 a day for my teams and

I got about $2.50, the same as they paid other men.

Q. How much did the}" make out of that con-

tract? A. Who?

Mr. McGINN.—We object as whoU}'- immaterial.

Mr. MILLER.—Was that your share of what was

got out of that contract? A. Sir?

Q. Was that what was due you out of that con-

tract they made with the government?

A. Yes, sir.

Q. How much did they get?

A. On the contract?

Q. Yes.

A. I don't know just how much they did get now

;

I don't remember.

Q. Did you divide it by 3 ?

A. No, sir ; I got paid by the day.

Q. You are sure of that?

A. If I hadn't been I would not have told you

so.
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Q. You know the exact number of days you

worked ?

A. Yes, sir; they paid me for 63 days' work.

Q. Did you give them a receipt ?

A. No, sir; they didn't ask it.

Q. And you didn't give it? A. No, sir.

Q. What other work did you do at that time ?

A. I didn't do any at the time.

Q. Do 3"ou remember when you had your sign up

nearly opposite the N. C. Company's store "Scott,

Bennett & Dunbar, freighters'"?

A. Yes, sir. It is there yet, I guess.

Q. When did you jjut that up ?

A. Put that up about the first of June.

Q. When did you enter into your partnership

agreement with them?

A. On the first of June.

Q. Isn't it a fact that you made the contract for

that sign early in May ?

A. No, sir; I didn't make the contract.

Q. You didn 't make the contract for it ?

A. No, sir, not if I remember right.

Q. Isn't it true that the contract was made early

in May? A. No, sir.

Q. A.nd isn't it true that that sign was put up

there in May? A. No, sir.
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Q. You don't remember very distinctly about

that, do you?

X. I answered you jDretty distinctly, didn't I?

Q. Are you positive that that partnership agree-

ment was made in June ? A. Yes, sir,

Q. Have you got it?

A. No, sir, there never was a written agreement

between us.

Q. Was any jjortion of your supplies used at

the time you were working for Scott, Bennett and

Dunbar ; the provisions you brought over ?

A. I had them all used uj) before I went to work

under any partnership.

State the quantity of goods you brought over and

the kind of goods, from Circle when you made the

trip with Scott?

A. A common outfit such as eatables for myself.

Q. Did you bring hay and grain ?

A. Yes, sir; some hay and some grain, and what

you call in this country a grub outfit.

Q. How much hay and grain did you bring, in

tonnage, including provisions ?

A, I couldn't say just how mut-h there was of it

now, it is Ion 5 since.

Q. Was it three tons or five tons, which was it?

A. Something in the neighborhood of three tons,

I guess, I couldn't say to a pound.
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Q. What became of that?

A. I used it up or my horses ate it.

Q. AT liile you were working for Scott ?

A. No, sir.

Q. What were you doing when your horses ate it

up ? A. Lajdng idle most of the time.

Q. Were you idle all the time \ou were not in

the employ of Scott and Bennett ? A. No, sir

Q. What did you do?

A. Sometimes hauled a little li^mber or whatever

I could get to do here.

Q. ^Tio for? A. Diffeient persons.

Q. Name some of them.

A. I done work for Jack Ca^'.ta, or the Costa

Brothers.

Q. Who else?

A. They were about all that I done much

work for.

Q. With the exception of the work you did for

Jack Costa, you worked exclusively for Scott and

Bennett until you formed a partnership with them,

did you?

A. No, sir; I done a little odd jobs around once

in a while ; I can 't remember who they w ere.

Q. They didn't amount to much?

A. Not a. great deal.
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Q. Namo the parties ?

A. I don't know as I can.

Q. Tr}^ and name one of them?

A. I might have hauled a log for a man or two ; I

can't remember; that is all I done; just ehubbing

around.

Q. Did you do any work for Jesse Noble ?

A. No, sir ; I didn't haul for him.

Q. Are you sure of that ? A. Yes, sir.

Q. You didn't deliver any freight for him?

A. I don't think I did; I don't remember.

Q. During the sledding season of 1903, some time

in March or April ? A. No, sir.

Q. Did you collect money from Je«se Noble for

freight hauled by Scott, Bennett and r>unbar some-

time in March, April or February.

The COrrRT.—What year?

Mr. MILLER.—1903. A. No, sir.

Q. Did you receipt to him for it i

A. No, sir.

Q. You swear positively that you collected no

money from Jesse Noble for delivering freight ?

A. In what month?

Q. In the early 23art of 1903 during the wintei

season, the sledding season, prior to the first, rather

prior to the middle of April?
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A. I collected no money from Noble prior to the

middle of April.

Q. Did you collect money later fov hauling done

prior to April, 1903, by Scott, Bennett and Dunbar?

A. There never was no hauling done prior to

April, 1903—

Q. I am asking you if you collected money from

Jesse Noble for hauling done prior to the 15th of

April, 1903. Did you collect any money for any

hauling done by Scott, Bennett & Dunbar or Scott

& Bennett, for hauling done prior to April 15th,

1903?

A. I might have collected some after that time in

the smmner or fall; I don't remember.

Q. How did you receipt to him?

A. I don't remember; sir.

Q. Don't you remember?

Mr. McGinn.—We object to that and ask that

the receipt be produced before he is interrogated

about it.

The COURT.—Yes; that is, if you are going to

question him about the paper you must show it to

him.

Mr. MILLEE.—I have not proven any paper yet.

Did you receipt for it?

A. I don't remember, sir, whether I did or not.



George F. Dunhar et at. 283

(Testimony of George F. Dunbar.)

Q. If you did, do \o\\ remember how jou did re-

ceipt, A. No, sir ; I do not.

Q. From whom was this contract had for this

govermnent freight that you have spoken of?

A. From whom %

Q. Yes. A. From Belt & Hendricks.

Q. You were subcontractors imder them'^

A. No, sir; I was not.

Q. Who were?

A. I had no contract from Belt & Hendricks.

Q. You say you had no contract from Belt &

Hendricks ?

A. Yes, sir, I say I had no contract from Belt &

Hendricks.

Q. In what name was that work done between

you and Belt & Hendricks under that contract?

A. I had nothing to do with Belt & Hendricks.

Q. What name was used ; what names were used

in connection with that contract?

A, Scott & Bennett, I believe.

Q. Don't you know that your own name was

used and it appears on Belt & Hendricks's books'?

A. No, sir, my name was not used.

Q. Do you know anything about the agreement?

A. No, sir.

Q. Who did the work? A. Mr. Bennett.
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Q. Who managed that work?

A. Mr. Bennett.

Q. Isn't it true that you controlled and managed

that work yourself?

A. Nothing, nothing only m}^ own stock; I con-

trolled my own stock while I was working for him.

Q. What interest did you own in common prior

to the first of May, 1903, with Scott and Bennett?

A. Not any ; sir.

Q. What agreement did you sign with them in

common affecting any property ? A. Not any.

Q. What mines did you own prior to May 1, 1903,

in your own name individually?

A. Prior to May first ?

Q. Yes, sir.

A. I had none ; not in this district.

Q. Not in this district? A. No, sir.

Q. You owned nothing on Bear Creek?

A. No, sir.

Q. On Granite?

A. No, sir ; not that I know of.

Q. On Pedro ? A. No, sir.

Q. You signed no agreements? A. No, sir.

Q. You were in no way interested in any mining

transactions with Scott and Bennett at that time?



George F. Diinhar et al. 285

(Testimony of George F. Dunbar.)

A. No, sir; I had nothing to do with Scott and

Bennett at that time.

Q. You are positive of what you state, are you?

A. Yes, sir.

Q. Look at that. (Handing document to wit-

ness.) Have you read it ? A. Yes, sir.

Q. Is that your name ?

Mr. McGinn.—Just a minute (examines paper).

Mr. MILLER.—Q. Is that your signature, Mr.

Dunbar? A. I don't think it is.

Q. You don't think it is?

A. No; I don't think so; no, sir, I don't think it

is.

Q. Who appears to be the witness on that?

Mr. McGINN.—It speaks for itself.

A. Mr. Barnette.

Mr. MILLER.—Q. Your name is G. F. Dunbar?

A. Yes, sir, but I don't remember signing that

paper.

Q. That is a forgery if you didn't sign it, is it?

Mr. McGINN.—That is a conclusion of law as to

what constitutes a forgery. We insist that it be

proven by the subscribing witness.

The COURT.—Overruled.
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Mr. McGinn.—Exception.

Mr. MILLEE.—Q. Is that your signature, do

you know? Will you swear under oath that you

don't know or that you do know?

A. I have no recollection of signing that at all.

Q. I am asking you if this is your sig-

nature; if you deny that signature positively; and

do you say that you didn 't sign it ? Say yes or no to

that question.

A. No, I would not swear that I didn't sign it;

but I have no recollection of it.

Q. Did you sign it? Do you swear positively

that you did not sign that instriunent?

Mr. ADAMS.—He has answered that once.

The COURT.—Make your objection to the Court.

Mr. MILLER.—Answer yes or no.

Mr. ADAMS.—We object on the ground he has

been asked and has answered that.

A. No, I will not swear positively that I didn't.

Mr. MILLER.—Didn't you swear a moment ago

positively that you had not signed any contract witti

these parties?

A. I never have that I remember of.

Q. Didn't you swear that you owned no interest

in common with these parties at that time ?
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A. Yes, sir.

Q. What interest do you own in any one of the

mining claims mentioned in that instrument; one

on Granite Creek, No. 4 Below on Bear, 4 Above

on Bear, 6 on Pedro; state any interest in any one

of those claims that you owned at the time that in-

striunent was signed ? A. I owned not any.

Q. Have you owned them since?

A. As I came into partnership with them in gen-

eral is the first interest I had in them and then I was

supposed to own a one-third interest.

Q. I ask you if you ever signed any other papers

or contracts in common with these parties prior to

April, 1903 ? A. Not that I remember of.

Q. Say yes or no whether you did. You are

not quite so positive as you were a moment ago.

AVill you answer if this is the only contract that you

signed or if you signed any other contract in the firm

name, or instrument, prior to April 15th, 1903 ?

The COURT.—Answer the questions as promptly

as possible so that we can get along.

WITNESS.—What is prior; before or after.

The COURT.—Before.

A. No, sir, I didn't sign any before that that I

can remember of.
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Mr. MILLEE.—You may have?

A. My memory don't serve me that I have.

Q. Your memory don't serve you that 3^ou have.

Does your memory serve you clearly as to whether

or not you signed an agreement with Belt & Hend-

ricks concerning this freighting contract?

Mr. McGINN.—We object and answer that the

paper be introduced.

The COURT.—Overruled.

Mr. McGINN.—Exception.
A. I don't think I ever did. Mr. Hendricks and

I had considerable trouble about my not going in and

I wouldn't sign any papers because I wouldn't biad

myself to any contract.

Q. Why did he want you to go in ?

A. He wanted me to bind myself so I would

freight ; I don 't know why ; that is what he wanted,

but I wouldn't do it.

Q. Didn't you start from Circle to carry out that

contract? A. No, sir.

Q. Wasn't it understood between yourself and

Scott that you were coming over with your teams to

carry out that contract with Belt & Hendericks ?

A. No, sir.

Q. (Continuing.)—In partnership with him?
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A. Yes, sir.

Q. Didn't Scott infomi you about this contract

for the delivery of that freight before he left Circle

City?

A. He told me Bennett had the contract here.

Q. You came over for the purpose of helping

them carry it out? A. No, sir.

Q. And carrying out any contracts they had?

You met Callahan before you came over from Circle

City?

A. Yes, sir.

Q. Did you talk with him? A. Yes, sir.

Q. And talked with him about coming over here ?

A. Yes, sir.

Q. I will ask you if during November, 1902, you

didn't tell Dan Callahan at Circle City that you had

formed a partnership with Scott and Bennett and

were coming over here to help them carry out some

contracts? A. No. sir ; I did not.

Mr. McGINN.—We object to that as there is no

foundation laid.

The COUET.—Overruled.

McGINN.—Exception.

Mr. MILLER.—You read this, Mr. Dimbar.

The COURT.—Read what?

Mr. MILLER.—This paper presented to him.
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The COUET.—You had better have it marked so

you can refer to it in some way.

Mr. MILLER.—I will have it marked for identi-

fication.

Mr. McGrlNN.—It has not been offered in evi-

dence.

Mr. MILLER.—I will simply have it marked foT

identity.

The COURT.—Yery well, let it be marked fnr

identity.

(Marked plaintiff's identification
'^ ".)

Mr. MILLER.—I think you understand what that

instrument is. When did you acquire an interest in

that property? A. In what property?

Q. The property described in that agreement

that you read ? A. The first of June.

Q. You admit then that you had an inter(*st in

it on the first of Jime ?

A. The first of June, 1903.

Q. You had an interest in it then ?

A. I was supposed to have an equal interef^t from

that time on in it.

Q. When did you acquire the interest you had

in June? A. About the first of June.
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Q. When you formed that partnership tJiat you

talk about, all your interests went in together, did

they not? A. Yes, sir.

Q. You had an interest in some of this ground

before that time ?

A. I had no interest in it as the records will

show.

Q. How did you acquire it the first of June?

A. By putting ground that I had staked during

the month of May and other property that I had

before that, horses and other property.

Q. What interest did you have in the month of

May ; what staking had you done ?

A. I had staked some on Solo ; I had staked some

on Cleary.

Q. What number on Solo ?

A. No 8 Above, if I remember right.

Q. What other claim did you stake on Solo, and

who for ?

The COUET.—Answer as promptly as you can.

Mr. MILLER.—Q. Did you stake 8 Above for

yourself ? A.I believe so.

Q. You staked it yourself. A. Yes, sir.

Q. Had it been previously staked ?

A. I believe it had.
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Q. Did you see the stakes there when you went

to stake it yourself ? A. Yes, sir.

Q. By whom had it been previously staked?

A. I don't remember whether was Bennett's

name or Scott's name that was on it.

Q. Did it appear by whom it was staked?

A. I couldn't say as to that now.

Q. Do you know now ?

A. No, I don't know whether it said so or not.

Q. In whose name did you stake it at that time?

A. If I remember right, I staked 8 in my own

name, 8 Above.

Q. Did it include the same ground that was in-

cluded by the prior staking that you speak of that

was on the ground ?

A. Yes, sir. It was open.

Q. What other claim did you stake on Solo?

A. 5 Above, I believe.

Q. Had it been previously staked ?

Mr. McGinn.—We object as irrelevant, incompe-

tent and immaterial.

The COURT.—Overruled.

McGinn.—Exception.

A. Yes, sir. Solo had all been staked.

Mr. MILER.—Q. By whom and who for?
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A. I think it was staked either for Scott or Ben-

nett ; I would not say which one of the two.

Q. Whom did you stake it for?

A. I staked it for Scott, if I remember.

Q. It was not originally staked for Scott was

it? A. I think not; I don't remember.

Q. Was it staked for you or Bennett ?

A. It was staked for me.

Q. For whom was it staked by you?

A. For Scott, I believe.

Q. Did your staking include the same ground

in the previous location? A. Yes, sir.

Q. What other claim did you stake on Solo, if

any?

Mr. McGINN.—We object as immaterial.

The COURT.—Overruled.

Mr. McGINN.—Exception.

A. A fraction.

Mr. MILLEE.—Q. Describe it and teU where it

is; what number, and between what other claims?

A. It was between 1 above and discovery, I be-

lieve.

Q. In whose name was that originally staked ?

Mr. McGINN.—We object as immaterial.
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The COURT.—Overruled.

Mr. McGINN.—Exception.

A. I believe it was staked in my own.

Mr. MILLER.—Q. Staked in your own?

A. Yes, sir, I believe so.

Q. By whom ?

A. I don't know who staked it ; I don't remember

who staked it.

Q. Don't you know that you saw Cascaden 's

name there as agent for yourself, Bennett and Scott

on those different claims ? A. No, sir.

Q. You read the stakes carefully ?

A. No, sir, I did not.

Q. You read them close enough to find in whose

names these claims had been previously staked ?

A. Some of them ; and some I didn 't.

Q. You saw the stakes there? A. Yes, sir.

Q. Why didn't you read them?

A. Because the ground was open.

Q. Don't you know that if you failed to read the

stakes that you would have no knowledge that it was

open?

A. All you have got to find is the number.

Q. What number?
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A. The number on the stakes for the name of

your claim and go to the records and find out if it is

staked.

Q. Didn't the records show it was staked?

A. It was marked not recorded, which it wasn't.

Q. How did you know it was not recorded?

A. I looked over an abstract of the records.

Q. How could you tell by that?

A. Searched the abstract.

Q. Where did you get the abstract ?

A. Mr. Cowles had it here.

Q. You were from Circle City over there ?

A. Yes, sir.

Q. You knew that the records of claims that were

staked at that time were recorded at Circle City, did

you not ? A. Yes, sir.

Q. Had you looked over the Circle City records

to find out?

A. No, sir ; I looked over an abstract from them.

Q. What dates did that abstract include ?

A. Included from the time they were made to the

first of March.

Q. You swear before this Court that you had no

knowledge of these claims having been staked in

your names, Dunbar's, Scott's and Bennett's, pre-

vious to that time ?
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Mr. McGINN.—We object as immaterial.

The COURT.—Overmled.

Mr. McGINN.—Exception.

A. No, sir; I won't swear to that.

Q. (Mr. MILLER.) You knew that it had,

didn't you? A. I had been told so only, sir.

Q. By whom?

A. A man by the name of Burns.

Q. When?

A. Shortly before I staked it.

Q. Never told so by Scott? A. No, sir.

Q. Bennett?

A. No, sir, Bennett never told me that.

Q. You swear to that? A. Yes, sir.

Q. You lived with him in the same cabin?

A. Yes, sir.

Q. Worked with him ? A. Yes, sir.

Q. Were with them almost daily?

A. A good deal of the time.

Q. And talked over your affairs, expenses, and

all these matters in which you were interested fre-

quently, did you not; talked about your mining in-

terests with them, did you not?

A. No, sir; I had no mining interests with them

at that time.
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Q. You state now that you never talked with

your partners about these claims before and had no

knowledge of it? A. Not of those claims; no.

Q. What claim did you have knowledge of?

A. Some work they were doing for Jourack is

all the knowledge I had of it ; I knew they were do-

ing some work for him.

Q. The claim you found on Solo staked in your

name, in whose name did you stake it?

Mr. McGinn.—We suggest that that has all

been gone into.

The COURT.—Overruled.

McGinn.—Exception.

A. In Bennett's.

Q. Will you tell the court why you exchanged

the names on all those stakes, and no one of the

claims staked on Solo was staked in the name of the

original staker ?

Mr. McGinn.^We object to that as immaterial.

The COURT.—Overruled.

Mr. McGinn.—Exception.

Q. Mr. MILLER.—Tell the Court why you did

that.

A. At that time I didn't suppose that if claims
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had been staked they could be restaked in the same

names ; that is what I was led to believe.

Q. That is the only reason you had for doing

that? A. Yes, sir.

Q. If you had thought it was good under that

staking you would not have changed the names,

would you ? A. No, sir.

Q. You just smiply staked it to carry out what

staking had been done, to i3rotect the properties that

had been staked there previously for you?

A. No, sir ; I staked it for myself.

Q. You stated a minute ago that you staked it in

different names because you thought it couldn't be

restaked by the same x^ersons ? A. I did, sir.

Q. Then, if it hadn't been for that, you would

have staked it in the names you originally found on

it, wouldn't you?

Mr. McGINN.—That is going into supposition.

The COURT.—Go ahead; this goes to his good

faith.

Mr. MILLER.— (Continuing question.) In the

names in which it was originally staked?

A. Well, I might; I don't know; that is what I

was always led to believe, that a man couldn't stake,

relocate, ground in the same name it had been after

it had run out.
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Q. You knew this ground had been staked over

there before you went over 1 A. Yes, sir.

Q. Who told you ? A. Burns.

Q. Where is he? A. I couldn 't tell you.

Q. Is he in Nome 1

A. I couldn't tell you where the man is.

Q. You know he is out of the district at the pres-

ent time?

A. I know he went down the river and I have

never seen him since.

Q. And that is the only place you got this infor-

mation ? A. Yes ; and from the records.

Q. What talk did you have \\dth Scott and Ben-

nett about this staking? A. Not any.

Q. At no time? A. No, sir.

Q. Never?

A. I staked that on ni}" own hook.

Q. Did you state nothing to them about staking

for them when you went out? A. No, sir.

Q. How did it happen that you happened to stake

these claims in the names of the three individuals

they were originally staked in without any conversa-

tion with Scott and Bennett about it?

A. Because neither one of the boys were in here

when I found it out.

Q. Isn't it true that you went out there and

changed that staking and changed the names of
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Scott, Cascaden and Bennett to defeat Cascaden

out of the ground ? A. No, sir.

Q. Don't you know it is true? A. No, sir.

Q. What about 12 on Cleary Creek; in whose

name was that originally staked ?

A. Johnny Bennett's.

Q. What did you do with it when you went out

there ?

A. I staked it in my own name.

Q. What did you laiow about it when you went

out there ? A.I knew it was open.

Q. How did you know it?

A. The same way I found the others.

Q. From Burns? A. Yes, sir.

Q. How did Burns come to tell you about these

being open; and did he tell you how they came to

be open?

A. He said they were not recorded.

Q. Did he tell you who had staked them?

A. No, sir.

Q. You didn't go into any particulars about

that?

A. No, sir, because there was other ground he

told me was open at the same time.

Q. What other ground did you stake at the same

time? A. I didn't stake any.
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Q. This is the only ground you have staked in

the country?

A. No, sir; I Iiave staked ground since.

Q. Did you stake any other ground at that time ?

A. I did; I staked one claim that we supposed

was open on Goldstream, but it j^as not open.

Q. MTiat number? A. 12 Below.

Q. You never recorded it? A. No, sir.

Q. In fact, you never staked it, did you ?

A. Yes, sir.

Q. When?

A. The day but one after I staked on Solo Creek.

Q. The day after you staked the Solo property

you attempted to jump a claim on Goldstream?

Mr. McGINN.—We object to that.

The COURT.—Yes; just ask about the fact.

Mr. MILLER.—Q. What about 12 "A"; did you

talk to Bennett before you went and restaked that?

A. No, sir.

Q. Did you know it was in Bennett's name?

A. Not until I found the stakes there.

Q. When vou found the stakes there what did

you do? You knew then that it was in Bennett's

name? A. Yes, sir.

Q. You didn't know it was in Bennett's name

when you left home ? A. No, sir.
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Q. When you found it was in Bennett's name,

why didn't you leave it alone'?

A. Because I knew it had run out.

Q. Why didn't you tell Bennett and let him pro-

tect his record?

A. Because I had nothing to do with Bennett. I

wasn't his partner and I considered I had the right

to stake it.

Q. You had been working for him all winter?

A. Yes, sir.

Q. You claim you were hired by him?

A. Yes, sir.

Q. He paid you all right? A. Yes, sir.

Q. You went into partnership with him a few

days later ? A. Considerable time later.

Q. Do you remember the date on which you

staked these claims ?

A. About the 22d of May.

Q. In whose name did you stake 12 Below, right

limit of Cleary?

Mr. McGinn.—We object as having been an-

swered four times by the witness.

A. In my own.

Q. You staked it in your own, and when you went

into partnership on the first of June, you bunched

them and you were equally interested ?



George F. Bunhar et al. 303

(Testimony of George F, Dunbar.)

A. Yes, sir.

You knew that if that was staked in Mr. Bennett's

name and not recorded that all Mr. Bennett had to do

was to simply record it, did you not ?

A. No, sir ; not after I had staked it.

Mr. McGinn.—We object as incompetent, irrele-

vant and immaterial.

The COURT.—Overruled.

Mr. MILLER.—Q. Did Mr. Burns or anyone else

inform you in whose names these claims were

staked? A. No, sir.

Q. So you didn't know until you went out there*?

A. No, sir.

Q. You said a few minutes ago that you did ?

A. No, sir.

Q. Where was Burns when he told you that ?

A. Here in.town.

Q. What is Burns' business?

A. At the time he was whipsawing lumber.

Q. When did he tell you in town here?

A. A day or two before I went out there to stake

them ; a few days.

Q. You said nothing to Scott or Bennett of why

you went out ? A. No, sir.

Q. You stayed at their cabin two days after he

told you, did you?
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A. Yes, sir, we stopped together.

Q. You never heard Scott or Bennett speak about

these claims at any time? A. No, sir.

Q. You knew nothing about them only from the

records'? A. That is all I knew of them.

Q. There were no Circle Cit}^ records here to

search? A. There were abstracts.

Q. The Circle records were incomplete and you

knew it and they showed that on the face of the rec-

ords, didn't the}^ at that time?

A. No. I am not a lawyer and didn't know

whether they were complete or incomplete.

Q. You knew these claims were staked in your

name and in the names of Scott and Bennett orig-

inally, and you read them as forfeited by reason of

your failure to record them, did you not, and went

out there afterwards and staked them in different

names to cheat Cascaden ? A. No, sir.

Q. Is it a fact that you knew from Mr. Burns that

these claims originally staked for Scott and Ben-

nett and yourself were open to restaking?

A. No, sir.

Q. You didn't know that from him?

A. Not those particular claims.

Q. I believe you stated that that party informed

you that these claims were open for restaking ?



George F. Dunbar et al. 305

(Testimonv of George F. Dunbar.)

A. He informed me there was a number of claims

open by nimibers, but he didn't say who they were

staked by.

i}. You said a moment ago the reason you knew

they were open was from searching the records'?

A. Not from searching the records, but the ab-

stracts after he told me. I did that to protect my-

seli'.

(). What did you see about these claims in the

abstracts ?

A. I couldn't find them; couldn't find no loca-

tioii papers.

Q. ^Vhat names did you look for in the abstracts?

A. I didn't look for any names; looked for num-

bers; the claims are niunbered on those creeks.

Q. Up to what date was that abstract; do you

remember? A. No, sir; I don't remember.

Q. Do you state that was a full abstract to the

time you looked at it on the 31st of May?

A. I don't know.

Q. Don't you know that that abstract you are

talking about only came down to about February

or March, not later than the first of April in 1903

;

don't you know that?

A. No, sir; I don't know when it came down to.

Q. To what date to the best of your recollection

did it come down to?
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A. Sometime along in April.

Q. Then you couldn't tell from the abstract

whether they had been recorded or not since April to

the 21st of May when you restaked them ?

A. No ; I couldn 't sa}^ as to that.

Q. When 3"ou came back didn't you mark these

claims restaked by you? A. Relocated?

Q. Yes. A. I believed I did.

Q. Wh}^ did you mark them relocated^?

A. Because the old location stakes were there.

Q. Didn't you meet the '' Flying Swede," Swan-

son, at the head of Cleary and tell him you were go-

ing (^ver to do some restaking?

A. I don't remember whether I met the "Fly-

ing Rwede" or not.

Q. You don't remember?

A. No, not that day.

Q. Your memory is not very clear on that. When

did ]^ou meet him?

A. I don't remember when I did.

Q. What did you tell him when you did meet him,

abou": these restakings?

A. I don't remember my conversation with him.

Q. You were not aware of any records, or any

conveyance, when jou looked up the records, or

otherwise, from Bennett to Cascaden for a half in-

terest in this ground, were you?
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A. That didn't show on that abstract.

Q. Did it show on the records here?

A. I don't know.

Q. Did you know of it? A. No, sir.

Q. What did you know prior to staking it re-

garding any half interest of any other party in the

grourjd? A. I didn't know anything.

Q. You never knew that Cascaden staked 12 ''A"

on the right limit of Cleary?

A. Not imtil I had found it staked.

Q. You knew it then before you restaked it?

A. I knew it when I found the stakes at the same

time I restaked it.

Q. And you didn't know it until then?

A. No, sir.

Q. I will ask you if you were restaking for Mr.

Bennett and yourself and Scott on that trip, why did

you stake Bennett out and stake yourself in and

stake Bennett in and stake yourself out and go to

the work of putting stakes at the different corners

and making your notices upon them instead of com-

ing back and recording them as you found them?

A. I staked it for myself, sir. I didn't stake it

for Mr. Bennett; 12.

Q. Answer my question. If you were out there

staking for Bennett why did you take Bennett's
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claim from him and take it for yourself if you in-

tended to stake for him on the trip?

The COURT.—Can j^ou answer the question?

Mr. ADAMS.—Which claim do you have refer-

ence to?

Mr. MILLER.—I have reference to No. 12 Below

on Cleary Creek on the right limit.

A. I staked it for my own individual use; for

myself. The ground was open and I considered I

had a right to stake it.

Q. It was not because you thought it could not

be relocated in the same name, that you staked it?

A. Yes, that is one reason.

Q. Which reason was it?

A. That is the reason, because I thought it

couldn't be staked in his name, and I staked it in my

own name,

Q. If it could be held imder Bennett's staking as

you found it there you were willing to stand for that

and allow Bennett to hold the claim?

Mr. McGinn.—We object to that?

The COURT.—Overruled.
Q. Your only object was to protect whatever in-

terest Bennett had in it by restaking it in some other

name to protect the staking that was there before?
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A. i staked the ground for myself individually.

It couldn't be staked for him. He had no interest in

it—

Q. Who had no interest in it?

A. (Continuing.)—After I staked it.

Q. He had just before?

A. No ; the ground was open ; it was not recorded.

Q. You were guessing at that?

A. No, sir; I had the books to go by.

Q. And you had Scott and Bennett's word for it

that they withheld the notice of location, didn 't you ?

A. No, sir, I hadn't.

Q. When you restaked it you claimed that you

owned it exclusively then didn't you?

A. After I restaked it?

Q. Yes. A. Yes, sir.

Q. Not before?

A. I had no title to it before; no interest; no,

nothing to it.

Q. You didn't know as to whether or not Mr.

Bennett had made arrangements to convey a half in-

terest under that staking; you knew nothing about

that?

A. No, sir, Mr. Bennett's business was not mine.

Q. I would like to have you explain to the Court

how it happened that you staked none of the claims
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in the names in whicli they were originally staked by

Cascaden.

Mr. McGinn.—We object on the ground that the

witness has already answered the question, two or

three times.

The COURT.—Overruled.

Mr. McGinn.—Exception.

A. Because I didn't suppose; didn't understand,

that ground could be staked in the same names.

Q. When you left for that tour of staking these

claims you had in mind No. 12 Below on Cleary on

the right lunit, the three claims you liave testified to

on Solo Creek, and the claim on Lulu Creek. You

had those claims in your mind, didn't you, when you

went out ? A. I knew nothing of Lulu Creek.

Q. You knew right where the claims were?

A. I never was on Lulu Creek in my life.

Q. And you staked them all on the same day,

didn't you? A. No.

Q. On Solo and No. 12 Below in Cleary on the

right limit, you staked the same day, did you not?

A. No, sir.

Q. When did you stake them?

A. There was one day between them.

Q. Did you start from here the day you staked

Cleary? A. I did not.
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Q. Where did you start from?

A. I started from what is called Golden City now.

Q. What did you do that day %

A. I went over the hill and staked that claim.

Q. Then what did you do the rest of the day?

A. I didn't do anything.

Q. What did you do the following day?

A. Went down to Solo.

Q. And 3^ou staked over there the second day;

that was the 21st and 22d days of May, 1903 ?

A. As near as I can remember, it was some-

wheres near that date; I couldn't swear now.

Q. Did you report to Scott and Bennett when you

came back ? A. Xo, sir, not for sometime after.

Q. How long after?

A. I don't remember how long after.

Q. You don't remember how long it was?

A. I don't remember.

Q. How long after was it that you recorded them ?

A. I think they were recorded sometime in June

or July.

Q. Do you state that you staked these claims and

exchanged the names there and found that situation

on Solo and Cleary and afterwards changed Ben-

nett's name to yours and afterwards changed No.

8 from Bennett's name to yours, and changed these

names after they had been originaUy staked in the
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names of Scott and Bennett, and met these people,

and were with them day after day and said nothing

about it ? A. Yes, sir.

Q. How long was it before you spoke to them

about it? A. I couldn't say; it was some time.

Q. Tw^o months or three months?

A. I don't remember of saying anything to them

until about the time it was recorded.

Q. Did you in June say anything to them about

it?

A. Oh, I don't remember whether I did or not.

Q. Did you tell them anything until the time you

recorded ?

A. I don't remember whether I did or not.

Q. You may have told them all about it, and you

may not have?

A. Yes, 1 might have told them and I might not.

Q. What did they say when you told them? Is

it your recollection that you said nothing to them

until you recorded?

A. Yes, that is my recollection of it; somewhere

near about that time.

Q. A little while ago 3^ou told us you went into

the partnership) on the first of June and put these

claims in in common, didn 't you ?

A. Yes, it might have been about that time;

everything was taken in.
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Q. Can you explain those two statements to the

Court? You admit now that you talked about that

in June and turned them in as partnership property %

A. Everything was taken in that I had any in-

terest in.

Q. What conversation was had between you and

them at that time?

A. I don't remember the conversation.

Q. You don't remember it?

A. No, not everything.

Q. In fact you don't know yet that you are in

with them on this ground? A. Yes, sir.

Q. Did you at that time on June 1st each take a

third interest in all this ground?

A. Yes, sir, in all the ground that any of us

owned.

Q. How long had that been talked about and un-

derstood that you would do that in all properties ac-

quired by any one of you?

A. Not until the time we made the agreement.

Q. Hadn't you talked about this partnership long

before you went into it? A. No, sir.

Q. Not one day before the first day of June.

Answer the question. You never talked to them be-

fore the 1st of June about any interests you were to

have in the various properties?
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A. Not that I remember of, sir.

Q. How did you come to sign this agreement

then; that one we talked about a moment ago, the

Craven one, marked for identification here and sign-

ed on January 22. Your Honor has seen that.

The COURT.—The record can't see this.

Mr. MILLER.—This is plaintiff's identification,

the Craven Agreement. How did you come to sign

that if you had not talked about these matters be-

fore?

A. I don't remember anything of it.

Q. You mentioned some talk about the interests

you were to have, about property acquired by you

separately to be owned jointly in common. You may

have had such talk and conversation?

A. My memory don't serve me of any such con-

versation.

Q. Was it not stated to you before you came in

the firm that the property desciibed in this agree-

ment, in the Craven Agreement, was owned by Scott,

Bennett and Dunbar? A. No, sir.

Q. Wasn't that stated, talked about and under-

stood ?

A. I had no interest in any property that they

had until we came in; I wasn't supposed to have.
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Q. Why did you agree by your signature to give a

quarter interest to some other person, to Harry

Craven? A. I had no interest in it to give.

Q. Why did you sign it?

A. I might have signed it as a witness, or being

there.

Q. You signed it as a witness?

A. I had no interest in it.

Q. Then you may have signed this as a witness, Mr.

Dunbar; if you did, you simj)ly signed it as a wit-

ness? A. I sure had no interest in it.

Q. You got an interest in it since?

A. I have an interest in it sinee.

Q. How long have you had an interest in it?

A. Since the first of June, 1903.

Q. You hold it now? A. Yes, sir.

Q. You hold an interest in Cleary now ?

A. Yes, sir.

Q. And in Granite? A. Yes, sir.

Q. And Bear Creek, No. 4 Above and No. 4 Be-

low ? A. Yes, sir.

Q. And Solo? A. Yes, sir.

Q. No. 8 Above on Solo and the fraction; the

three claims you have testified to of staking there;

you own interests in them? A. Yes, sir.

Q. Scott is equally interested with you?

A. Yes, sir.
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Q. In Pedro Creek, how is that?

A. The same ; we still hold the same interest.

Q. You now have, since your partnership, you

have an interest alike with Scott and Bennett, until

Bennett sold out certain interests, alike in the claims

described in this Craven Agreement the claims that

you staked on Solo, No. 12 Below on Cleary, and your

Pedro Creek claim ; all alike have you ?

A. Yes, sir.

Q. Tell us something about the Manley transac-

tion, Mr. Dunbar. Why did you purchase from Mr.

Bennett all his interest in these matters, 12 Below

on Cleary on the right limit and on Solo Creek ?

A. The papers were made to make the work short-

ei: making out the papers.

Q. Wouldn't it be shorter to make it from the

three of you to Manley direct?

A. Well, sir, I don 't know ; I was working under

the advice of attorneys at that time.

Q. What attorneys'? Who were they?

A. Mr. Condon was the man that made the papers

out, I believe.

Q. And was it from their advice that you pur-

chased from Bennett to convey to Manley & Rice ?

A. Yes, sir, to shorten the work; that is the way

I understood it.

Q. It was done to shorten the work ?
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Mr. MeGIXX.—We object as inunaterial and not

proper cross-examination.

The COURT.—Overruled.

Mr. McGinn.—Exception.
A. Yes, sir.

Mr. MILLER .—Q. How did it shorten the work ?

A. Well, sir, I couldn't say. I am not posted in

making out papers enough to say.

Q. Previous to this time Bennett had given Scott

and Dunbar a mortgage on his interest in this prop-

erty ? A. He had.

Q. To secure how much money?

Mr. McGINX.—We object to all this as immate-

rial and not proper cross-examination.

The COURT.—Overruled.

McGINN.—Exception.

A. I believe about $6,000.00 is what it called for.

Mr. MILLER.—Q. What money was this? Was

it money you had loaned him?

Mr. McGINN.—We object as immaterial.

The COURT.—Overruled.

McGINN.—Exception.

A. Monev that Mr. Scott had.
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Mr. MILLER.—Q. Money that Mr. Scott had

loaned Bennett?

A. It was done so that he couldn't sell his prop-

ert}^ and get it away from us until he paid Mr. Scott

what he owed him.

Q. That is what it was made for, to prevent Ben-

nett from selling this property simply?

A. I think so.

Q. There was no money consideration at all was

there ?

A. Yes sir, he owed Mr. Scott.

Q. How much?

A. Well, I don't know just how much.

Q. About how much?

A, Five thousand dollars, I believe.

Q. And the mortgage was given for $6,0000?

A. Five or six,; I don't know how much.

Q. Who made the bargain with Manley & Rice

about this transfer from Bennett & Scott to Manley

and Rice ; from Bennett to Dimbar and Scott, and

from Dunbar and Scott to Manley and Rice ?

A. Mr. Condon done all the business.

Q. At whose request? Who was Mr. Condon rep-

resenting ?

A. He was representing the whole bunch.

Q. Who do you call the whole bunch ?
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A. Mr. Bennett, Mr. Scott and myself ; he repre-

sented the whole.

Q. And Manley & Bice ?

A. He was doing the business between them.

Q. Was he representing Manley & Rice at the

same time? Were you together at Mr. Condon's of-

fice, Manley and Rice and yourself and Scott and

Dunbar ?

A. The papers were all made out in Mr. Condon's

office.

Q. I am asking you if you were all present at the

same time before they were made out and at the time

of their having been signed ?

A. I think we were all present.

Q. How many times had you talked about it be-

fore they were made out ?

A. I don't remember how many times.

Q. Frequently ?

A. We talked off and on during the time that the

deal was on.

Q. For how long was that ?

A. A few days.

Q. Was it a few weeks or a month?

A. No, it had not been talked about only a few

days.

Q. State what was said about the property?
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Mr. McGINN.—We object as not proper cross-

examination.

The COUET.—You asked a lot of leading ques-

tions that involved these matters, it seems to me, on

your examination, and the door is wide open to test

the good faith of these parties. The objection may

be overruled.

Mr. MILLER.—Q. State how long you were at

Mr. Condon 's office in going over this matter and how

many different times you met there and who were

present ?

A. I couldn't do that.

Q. Do it as near as you can. Were Mr. Manley

and Mr. Rice ever there in your presence?

A. Yes; they were there.

Q. What did you talk about concerning this prop-

erty?

A. AVell, I couldn't give the general conversa-

tion.

Q. Give it the best you can. Did you talk about

selling a 1-3 interest of Bennett's to Manley & Rice?

A. Yes, sir.

Q. A^Tiat was said about it?

A. I can't remember an\i:hing that was said. It

was just in an ordinary way. The property was

there for sale and they wanted to know what prop-
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erty it was and if there was an}i;liing against it or

anything of that kind; furtheniiore than that I can't

remember.

Q. What was said about that?

A. There was nothing against it.
^

Q. What was said about it ? Was anything men-

tion about Cascaden's claim or pretended claim?

A. No, I don't remember whether it was or not.

Q. Remember the best you can. You say there

was something said about whether it was clear. What

was said?

A. There was nothing. They referred to the rec-

ords to find out what there was.

Q. You say they referred to the records?

A. They looked the records over, I believe.

Q. What did they say about it after looking the

records over? Isn't it tnie that Rice & Manley ob-

jected on account of the Cascaden claim to this

ground? Say, yes or no.

A. Well, 1 can't say whether they did or not for

I don't remember; I don't remember just what was

said.

Q. You heard his name mentioned, didn't you?

Say yes or no in answer to that.

A. My memory don 't sen-e me whether his name

was mentioned or not.
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Q. Was anything said about any trouble, about

any difficulty, about any adverse claim to it?

A. Not that I remember of.

Q. You knew of Cascaden 's claim at that time,

didn't you?

A. I knew he claimed an interest.

Q. Did you tell Rice & Manley; or did you de-

ceive them?

A. I can't say whether they were told or not; I

don't remember all of it.

Q. Did you yourself tell them?

A. Yes, I think I did.

Q. About the whole transaction ? You told them

about it ?

A. I think I told them he claimed something. I

don't remember just what was said; I don't remem-

ber; I can't.

Q. That was talked between yourself, Barnette

and the records and Condon for more than a week

at least at that time, wasn't it? State if that is a

fact. State yes or no.

A. Repeat the question.

Q. That that matter concerning Manley and Rice

was talked about between yourself and Captain Bar-

nette, the records and Mr. Condon for a week there

before the. trade was closed up ?
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A. Mr. Condon was talking about the transaction

for some time ; I don 't remember how long.

Q. What were you talking about? What was

the troul3le? Answer yes or no.

The COUET.—He can't answer that yes or no.

Mr. MILLER.—Q. State what the trouble was.

A. They wanted time to look things up.

Q. They questioned your rights, did they? Did

Mr. Condon advise them as to Cascaden's claim to it,

if you know ?

A. I don't know whether he did or not.

Q. In your presence did he ?

A. I can't remember all that was said and done

there.

Q. Can you remember anything that was said or

done?

A. I didn't expect trouble on it ; I didn't look for

it.

Q. You think that you told Manley and Eice ; did

you tell both of them or one ?

A. Well, I couldn't say. I think they were aU in

the office at the time it was talked. They were all in

the office a good many times together.

Q. Who else were in the office ? Who were they ?

A. Mr. Condon, Mr. Eice and Mr. Manley.

Q. Was Mr. Bennett there?
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A. Yes, Mr. Bennett was there once or twice.

Q. And Mr. Scott?

A, I don't remember that he was there but once,

wlien the papers were got out. I don't remember.

Q. Isn't it true that the only reason Manley and

Rice refused to buy direct from Bennett but through

you was because you each represented 1-3, because

you represented the other 2-3 and that he w^ould be

sure in that way to get his 1-3 ; wasn 't that the under-

standing ?

A, I believe the papers are not calling for

—

There is a fraction left out there that was not put in

some way.

Q. What has that to do with it?

A. This ground that was disputed I don't think

was ever deeded over to them.

Q. What ground disputed? You didn't have any

fraction that was left out, did you ? Was a 1-3 inter-

est in 12 "A" conveyed to Manley and Rice?

A. It was.

Q. Isn't the reason that they had the conveyance

made by Bennett to you and a conveyance from your-

self and Mr. Scott to them; wasn't that done to pro-

tect them in the interest you held in the ground ?

A. That was not the way I understood it.

Q. What is the way you understood it?
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A. It was done to shorten the work. They would

not have to go into so much details ; further than that

I can't say.

Q. If Beimett owned an undivided 1-3 interest in

the whole property he could have conveyed to them

direct and transferred that 1-3 interest, couldn't he,

and it was shorter, wasn't it, then to transfer from

Bennett to you and then from you to Manley and

Rice ; wouldn 't that be true %

A. I don't know.

Q. You do know ?

A. No, it was not advisable.

Q. Explain why this conveyance was made from

Bennett through you to Manley and Rice; just ex-

plain it.

A. The only explanation I am able to give is that

the attorneys advised us to do it because it was a

shorter method; that is all the explanation I can

make. .i

Q. What do you value the claim at?

A. What claim?

Q. No. 12 Below on the right Imiit of Cleary

Creek.

The COURT.—You mean No. 12 "A."

Mr. MILLER.—No. 12 "A."

A. I never set no value on it.
. .



326 David H. Cascaden vs.

(Testimony of George F. Dunbar.)

Q. Set a value on it now?

A. It is a hard matter to do.

Q. Make an effort?

A. It is a hard matter for me to value property

because I don't buy much or seU much.

Q. You know considerable about it
;
you know the

extent of work being done there ?

A. Yes, sir.

Q. And you laiow the value of the ground sub-

stantially ? A. Yes.

Q. You have been there recently?

A. Yes, sir, I have been there recently.

Q. Is it worth one himdred thousand doUars?

A. As far as I am concerned I would take that

for my share of it.

Q. For your 1-3 interest?

A. I would take that ratio for my interest in it.

Q. State what the value of it is according to your

best knowledge and belief regarding the value.

Would you take $25,000.00 for your share?

A. Yes, sir.

Q. You would take $10,000.00, would you ?

Mr. McGinn.—We object to that as inmiaterial

what it is worth.

Mr. ADAMS.—And it is not cross-examination.

The COUET.—Why that is material I don't see.
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Mr. MILLER.—It is material because a short

staking is alleged in the complaint on the part of

Dunbar, cutting us out. I want to show the value of

the ground adjacent as originally staked by Casca-

den, because we are entitled to damages for the part

which we are cut out of.

The COURT.—I am inclined to sustain the objec-

tion.

Mr. MILLER.—Q. The valuation of $25,000.00

you placed on it, is that based on account of the un-

certainty of your claim to it by reason of Cascaden's

suit at the present time, or is it with reference to the

value of the claim?

A. Well, if I owned it and didn't have a scratch

of a pen against it I would take $25,000.00 for it, and

no lawsuit on it.

Q. State how it happened that you did not include

all the ground staked by Cascaden for Bennett at

Xo. 12 "A" Below on Cleary at the time you staked.

State how that happened and why you did it ?

A. I only found two stakes of that claim and I

went as near across the creek as I could and brushed

out my lines. There was no lines cut out on that

claim until I ^ ut them out.

Q. Did you find later or at that time that you had
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staked it shorter in length and shorter in width than

it was originally staked?

A. No, sir, not until later on.

Q. You found out later? A. I did.

Q. When did 5^ou find it out?

A. Sometime afterwards.

Q. Then what did you find?

A. I found that there had been a fraction staked

off of it.

Q. How much of a fraction?

A. 1 don't remember. It is nothing at one end;

it is a wedge-shaped fraction.

Q. Where was the fraction?

A. At the lower end of the claim.

Q. About how much of a fraction did you find

there ?

A. A wedge-shaped fraction something in the

neighborhood of 300 feet at the upper end and noth-

ing at the lower end.

Q. Extending across the claim ; the width of it ?

A. Yes, sir.

Q. Was there a fraction on the uphill side in ad-

dition to this wedge-shaped piece you are talking

about? A. I don't know.

Q. Your staking was inside of Cascaden 's line on

the upi^er side of the claim ?

A. Yes, sir.
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Q. You found later. How much?

A. Something like 300 feet, I believe ; I don 't re-

member how much.

Q. What is the value of that ground ?

A. I don't know, sir.

Q. To the best of your knowledge, isn't that

where the best pay is, up on that portion that is left

out?

A. There is nothing known what is there.

Q. Isn't it known just below on 13

?

A. I know nothing of what the pay is there.

Q. It is known just above on 11? A. Yes.

Mr. McGinn.—We object to this as immaterial.

The COURT.—Sustained.

Mr. MILLER.—That is all.

Mr. McGINN.—That is all.

CHARLES SCOTT, defendant, and a witness

called on behalf of defendants, after being sworn,

testified as follows

:

Mr. McGINN.—Q. What is your name ?

A. Charles Scott.

Q. You are one of the defendants in tliis action?

A. Yes.

Q. You have been in Alaska how long ?

A. Since the spring of 1898.
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Q. When did you first come to Fairbanks ?

A. September, 1902.

Q. What was your business at that time?

A. I was mining then
;
prospcting.

Q. Who, if any person, accompanied you on that

trip?

A. Mr. Bennett; John Bennett.

Q. What were the relations existing between you

and Bennett at that time ?

A. There was not any.

Q. Did you at that time enter into a partnership ?

A. Yes.

Q. When?

A. I should judge 4 or 5 days after that.

Q. Alter you arrived here in September?

A. Yes, sir.

Q. What date would that be ?

A. About the 15th, it might be, we went out to the

creeks and staked some claims; we also took some

ground from Jourack to represent, prospect, for an

interest. He had staked some on the south fork of

the Chenoa, so had I, and we threw it in together and

went partners and prospected together.

Q. You went partners in the properties you both

owned at that time? A. Yes, sir.

Q. Did you go into partnership in any other prop-

erties ?
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A. I thought maybe I might fetch over some

horses and we talked about starting a pack train, but

I said X didn't know whether I would or not.

Q. When did 3^ou leave here in 1902?

A. The 16th or 17th of September.

Q. At that time were you partners as freighters'?

A. No, sir ; we was partners ; we were not freight-

ing any,

Q. You were merely partners in this property "?

A. Yes, sir; that is all we had at that time; we

had no horses.

Q. After leaving Fairbanks where did you go ?

A. I went up the Chenoa, on the south fork of the

Chenoa.

Q. And then where did you go %

A. I went to Circle.

Q. How long did you remain in Circle?

A. A month or a month and a half.

Q. During the time you were in Circle did you

write any letters to Bennett?

A. Any what?

Q. Did you write any letters to Bennett?

A. Yes. I don't know as I wrote any; I might

have wrote one.

Q. When w^as that letter written?

A, In October or November.

Q. By whom was it written ?
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A. Mr. Dunbar wrote one for me. I sent word

over a couj^le of times by otlier people coming over,

would write or send letters over to him telling him

what I was doing.

Q. Do you remember how many letters you wrote

or caused to be written to him ?

A. Not over two letters.

Q. Did you write a letter in November, 1902, to

Bennett, to the effect that you had taken Dunbar in

as a partner?

A. I never wrote any letter to that effect at aU.

Q. What, if anj^thing, was said about that in the

letter that you wrote to Bennett ?

A. I got a letter from Mr. Bennett stating that

there was a man over here would like to go in with

us as partners.

Q. What was the man's name?

A. Cascaden. And I told Mr. Dunbar to write

back to him and tell him that there was no use taking

him in until I came over here, I would rather Dunbar

would go in if he wanted.

Q. At that time was Dunbar a member of the

partnership? A. No, sir.

Q. When did you first enter into partnership

with Dunbar? A. In June, 1903.

Q. Who were the members of the partnership at

that time? A. John Bennett.
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Q, Bennett, Scott and Dunbar?

A. Yes, sir.

Q. Prior to that time had you carried on or con-

ducted business of any kind as partners?

A. No, sir.

Q. Had you carried on or conducted the business

of freighters or packers'?

A, Not with Dunbar.

Q. Did you ever mention Dunbar's name in more

than one letter that 3'ou wrote to Bennett?

A. I don't think I did.

Q. You arrived in Fairbanks in January, 1903,

didn't you? A. Yes.

Q. What time in January?

A. I think I came over here about the first and

then went back again and got over here with the

horses about the 10th, into Fairbanks.

Q. Is that the time Dunbar arrived, about the

10th? A. Yes, sir.

Q. Had Dunbar been here previous to that time ?

A. I don't know as he ever had. I don't know

but he was over in the fall, but I didn 't see him.

Q. In 1903 did he arrive here before the 10th day

of January ?

A. No, sir, I don't think he did.

Q. Do you know where he was upon the 3d day of

January ?
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A. I think he was up on the Chatauika.

Q. After jon got here what business did you en-

gage in and what did you do %

A. I went down to Chenoa to pull some logs on a

lot down there.

Q. What business did you engage in generally?

I don't want particulars of what you did?

A. That is all the business we done.

Q. You hauled some logs at Chenoa?

A. Yes, and put them on a lot; I and Mr. Ben-

nett.

Q. What did you do when you got through with

that?

A. We didn't get to finish the logs; we put part

on and quit.

Q. Then what did you do?

A. Came back to Fairbanks.

Q. What business did 3^ou engage in?

A. I hired Mr. Dunbar to go with Mr. Bennett in

my place and hauled some freight.

Q. AVhere?

A. Government freight up the Tanana.

Q. Who were the parties to that contract?

A. Mr. Bennett and myself.

Q. Who were the other parties?

A. There wasn't anybody.

Q. The Government?
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A. Yes, sir : Messrs. Belt & Hendricks.

Q. Was Mr. Dunbar a i3arty to that contract ?

A. No, sir; not that I know of.

Q. Did Mr. Dunbar have any interest in that con-

tract? A. Xo, sir.

Q. Did Mr. Dunbar assist you or work for you on

that contract?

A. Yes, sir, he did ; he worked on that contract.

Q. Was he a partner in it? A. No, sir.

Q. What was the conditions u^Don which Mr. Dun-

bar worked for you ; what was he to receive ?

A. He was to receive $10 a day.

Q. How many horees had Mr. Dunbar at that

time?

A. I think he had 5 head.

Q. Is that $10.00 a day for each team ?

A. Xo, he was to have $10.00 a day ; it was not for

each team or anything about it.

Q. How about feeding the horses?

A. I was to feed the horses.

Q. How long did he work for you ?

A. I don't know. They left here the first of Feb-

ruary and got back in April sometime.

Q. Where were you during that time ?

A. I was working on Goldstream most of the

time.

Q. What doing out there ?
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A. Prospecting.

Q. Who had the management of this contract

that you had with Belt & Hendricks ?

A. Bennett.

Q. Who had charge of that work^

A. Bennett.

Q. You say you didn't become partners until

June, 1903? A. No, sir.

Q. Did 3"ou know that Cascaden had staked any

claims for you? A. No, sir.

Q. When did you first find that out?

A. I believe it was the time I went in partners;

I and Mr. Bennett and Mr. Dunbar; I believe there

was something said by Mr. Bennett at that time that

Cascaden agreed to stake that claim for liim and re-

cord it.

Q. Did Mr. Cascaden ever give you any location

notices and ask you to record them ?

A. No, sir, he never did, never did give me any /

papers.

Q. Did you ever thank him for staking any claims

for you? A. No, sir.

Q. Did you ever enter into an agreement with

him to give him a half interest in any and all claims

that he might stake for you ?

A. No, I didn't know the man, never saw him.



George F. Dtinhar et al. 337

(Testimony of Charles Scott.)

Q. Did you ever enter into an}^ agreement with

him that he was to have a half interest in all claims

that he might stake for the firm of Dunbar, Scott and

Bennett? A. No, sir.

Q. Did Bennett have any authority from you to

enter into such a contract ? A. No, sir.

Q. Did you ever enter into a contract with Mr.

Craven and Mr. Irwin?

A. I let Mr. Craven and Mr. Irwin have some

ground to prospect for an interest.

Q. You let them have ground to prospect for an

interest? A. Yes, sir.

Q. When was that?

A. I think in February, I think it was, 1903; it

might have been the last of January.

Q. What property?

A. It is on Granite and I think 4 Above on Bear.

Q. You gave them an interest in the property?

Q. Did you own the property at the time ?

A. Yes, sir.

A. Yes, sir, I owned No. 1 on Granite. I had no

deed of No. 4 Above on Bear yet.

Q. When did j^ou acquire title to No. 4 Above on

Bear Creek ?

A. I don't remember whether it was in April or

May, 1903.

Q. How did you acquire title to it ?
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A. The work that I was doing for Mr. Jourack

was never finished and I paid him so much money to

let me off on it until I could get time to do it, and

he gave me a deed to the ground. There was a cer-

tain amount of work to be done and we didn't get it

done and he let me have one of the clauns on Bear.

Q. Did you enter into an agreement with Harry

Craven and M. J. Irwin on or about the 22d day of

January, 1903 ?

A. I don't just remember the date it was. I had

an agreement with them.

Q. And by the terms of the agreement you had

with them you were to give them an interest in No.

4 Below on Bear and No. 1 on Granite, and they were

to prospect then ? A. Yes, sir.

Q. I will ask you if at the time you entered into

that agreement Mr. Charles Scott, John Bennett and

Mr. Dunbar were partners. A. No, sir.

Q. Is that your signature, Mr. Scott?

A. .Yes, sir.

Q. Do you remember when you entered into that

agreement ?

A. I don't remember of seeing Mr. Dunbar's

name to it ; I never knew Mr. Dunbar signed it.

Q. Mr. Dunbar, as a matter of fact, was not a

member of the firm at that time ?

A. No, sir, he was not.
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Q. Did he have any interest in the property what-

soever? A. No, sir.

Mr. MILLER.—I object until they prove that that

is not Dunbar's signature; they are estopped.

The COURT.—Objection overruled.

Mr. MILLER.—Exception. '^ n^

Mr. McGinn.—Q. Did you have a conversation

with Mr. Cascaden on Solo Creek in September, 1903,

on the trail, in reference to the representation of 5

Below on Solo Creek ?

A. When was that 1

Q/ About September 1st, 1903?

A, No, sir; I never had any conversation with

him at that time about Solo ; I had a conversation

with him about that Jourack ground.

Q. What conversation did you have with him

about that ground?

A. He wanted me to give him a deed for it and

I told him he would have to finish his work first.

Q. Did he have an interest with you?

A. He was to have an interest in the ground that

we were to get from Jourack after he finished his

work. I see Cascaden and his brother John on the

road I think at that time ; I ain 't sure whether they

were both together or not.
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Mr. McGinn.—Take the witness.

Cross-Examination.

Mr. MILLEE.—Q. You admit having written

a letter to Mr. Bennett concerning the partnership of

Dunbar? A. Sir?

Q. You admit having written a letter to Mr. Ben-

nett concerning the taking in of Mr. Dunbar in part-

nership ?

A. If Mr. Dunbar was willing to go in, yes.

Q. You talked with Dunbar about going in over

at Circle?

A. Well, if he wanted to go in.

Q. Was it at your suggestion or solicitation that

he came along with you from Circle?

A. No, he wanted to know what I thought, if he

could make anything over here, and I said I didn't

know anything about it.

Q. Had you talked with Mr. Bennett, your part-

ner, before leaving Circle about taking Mr. Dunbar

in with you?

A. No, sir, I don't think I had.

Q. You had been in partnership with Mr. Dunbar

previous to your recent partnership of June first,

1903
;
you had been in business with him before ?

A. No, sir.
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Q. You knew him before you went over to Cir-

cle?

A. Yes, I knew him since 1900 ; I was just mere-

ly acquainted with him.

Q. You knew he was in the packing and freight-

ing business?

A. No ; I didn't know—I knew he had been pack-

ing.

Q. You knew of his intention of coming over here

before you went to Circle on that trip ?

A. I understood he had been over here.

Q. Ha^ you received any commimication from

him or had you written to him ?

A. Mr. Dunbar?

Q. Yes, sir. A. No, sir.

Q. How did Mr. Dunbar happen to come over

here ?

A. Well, I met him; he was talking about this

country over here and wanted to know if I was com-

ing over and I told him I was.

Q. Was the partnership talked about?

A

Q
A

Q
A

No, sir; not at that time.

Not at Circle at all?

Yes, in Circle, but not at that time.

What was said about it ?

Well, if he saw fit to go along and wanted to go

in he could.
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Q. What did he say?

A. He said he would see when he got over here.

Q. He came with you? A. Yes, sir.

Q. What was your object in making this trip to

Circle at the time you made it?

A. It was to get some stuff that I had over there

to fetch over here, and to get some little money.

Q. Did ^Ir. Dunbar assist you in bringing this

stuff over?

A. He was along with me ; he done his share ; he

had his stuff with him.

Q. You worked together in bringing that freight

over ?

A. Yes, we worked together; that is, he traveled

along with us.

Q. You came together? A. Yes, sir.

Q. You camped together? A. Yes, sir.

Q. And have camped together ever since ?

A. Yes, except when he was up the river.

Q. When you got over here you camped and lived

together ?

A. We did after he came back, and a few days

while he was here.

Q. Later you discontinued your relations with

Bennett and continued with Dunbar?

A. Yes, later on, after last spring.
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Q. You admit having written the letter that Mr.

Gibson and Mr. Cascaden testified to having read,

don't you?

A. No, sir ; I didn 't write it.

Q. You did not?

A. No, sir; I didn't write it; Mr. Dunbar wrote

the letter.

Q. Mr. Dunbar wrote it at your request?

A. He wrote a letter at my request, but what he

wrote in it I don't know.

Q. Mr. Dunbar wrote that letter for you ?

A. Yes, sir.

Q. Did you sign it ? A. No, sir.

Q. Did he sign your name for you ?

A. I think he did.

Q. And 3^ou read the letter after he wrote it?

A. No, sir ; I told him what to tell Mr. Beimett.

Q. Can you write? A. Not very good.

Q. You do write occasionally?

A. Very little.

Q. Is it on account of your not being able to write

that you had Mr. Dunbar write it for you?

A. Yes, sir.

Q. Can you tell just exactlj^ what was stated in

that letter about the partnership proposition between

yourself and Dunbar?
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A. If there was anything in there it was not to my

knowledge.

Q. What was in there Dunbar put it there, didn't

he?

A. Yes, but not on my say-so.

Q. If the statements were contained in that let-

ter that Cascaden and Gibson testified to on this wit-

ness stand, Mr. Dunbar was responsible for it, wasn't

he?

A. No, he w^as not ; he might have said something

there that he had not ought to have said.

Q. You don't know, Mr. Dunbar having written

that letter, just what it contained, the words, do you ?

A. No, I don't.

Q. How and by whom was the letter signed ?

A. I couldn't tell you that.

Q. How did you happen to write this letter at that

time?

A. Because I was coming over.

Q. Because you were coming over?

A. And I had got a letter from Mr. Bennett stat-

ing that Mr. Cascaden wanted to go in partnership.

Q. What was your reason for not taking Casca-

den in partnership?

A. Because he was a saloon-man, he said.

Q. He told you he was a saloon-man 1
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A. I told him I didn't want anything to do with

a saloon or a saloon-man.

Q. You admit having received a letter from Mr.

Cascaden ?

A. No, sir. I received one from Mr. Bennett.

Q. In regard to Mr. Cascaden going in partner-

ship, you admit that?

A. Yes, sir. He stated that he wanted to go into

partnership.

Q. What was said in that letter?

A. fie went on to tell what he was doing and that

Mr. Cascaden wanted to go into partnership if satis-

factory. They were building a cabin or had built a

cabin, or something to that effect, and they were go-

ing to haul some wood.

Q. Was anything said about working together at

that time ?

A. Of their working together?

Q. Yes; Bennett and Cascaden? A. Yes.

Q. What were they doing?

A. Building a cabin, I think.

Q. Building cabins ?

A. No, he said putting up a cabin.

Q. Was there anything else; about prospecting,

or anything of that kind ? A. No, sir.

Q. Nothing about that ?
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A. I don't know but that he did mention that he

had let Cascaden a contract to help prospect this

Jourack ground.

Q. It was quite a lengthy letter, was it?

A. Yes, sir.

Q. Isn't it true that you had a case with Mr. Cas-

caden concerning a lot a year ago ?

A. Yes, sir.

Q. Didn't you at that time in your testimony de-

ny having received this letter from Bennett concern-

ing Cascaden?

A. I don't think I did, sir.

Q. You testify now that he was assisting in build-

in sr this cabin? A. Yes, sir.

Q. You swore in that case that you received no

such letter from Bennett concerning Cascaden, didn^f

you? A. I don't think so.

Q, You are not certain whether you did or not?

A. !N'o, I am not certain. I may have misunder-

stood the question, but I don't think I ever stated

any such thing.

Q. That case was in this Court?

A. Yes, sir.

Q. Regarding the letter received from Bennett

concerning Cascaden he mentioned these things

about the building of this cabin and other things

he was doing with Cascaden at that time ?
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A. Yes, sir.

Q. TVTiat did he say about the arrangement?

A. He says they were putting up the cabin to-

gether.

Q. What else?

A. He went on to state that he had let him a con-

Cascaden PENTZ 77

tract, or something to that effect, to prospect this

ground of Jourack's for an interest.

Q. What was said about any other ground ?

A. I don't think there was anything said about

any ground.

Q. Didn't Cascaden furnish certain money for

your packing outfit? A. Cascaden?

Q. Yes.

A. I have never seen any of his money yet.

Q. Do you know what grounds Cascaden asked

to go into partnership on, when you got that letter

from Bennett, as a packer? A. No, I don't.

Q. Were any grounds mentioned?

A. No, sir, I don't think there was. It just stated

lie thought he was a good man.

Q. What interests were stated as being included

in that partnership in case he went in with you?

A. I don't remember.

Q. What was said about that; about the extent

of your interests in mining ground ?
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A. All I remember of; he was to have a certain

interest by doing a certain amount of work on this

Jourack ground.

Q. Why did j^ou refuse Cascaden?

A. Because he was a saloon-man, he said.

Q. Was there anything said about any other ar-

rangement you had made about a partner?

A. No, sir.

Q. Was anything said about taking Dunbar in ?

A. No, not in Bennett's letter.

Q. You heard Dunbar's testimony, didn't you?

A. Yes, sir.

Q. Was there anything said in your letter to Ben-

nett in reply to Bennett's letter about not taking

Cascaden in on account of your arrangement with

Dunbar ?

A. I don 't remember of anything being said about

it.

Q. You don't remember? A. No, sir.

Q. There might have been something said ?

A. I don't think there was.

Q. The letter was not read over to you. You told

Dunbar what to write and he wrote it and sent it, and

that is all you know about it?

A. That is all I know about it. I don't know

even who he gave it to or whether it was ever sent.
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Q. If that statement was in the letter you don't

know about it ? A. No, sir.

Q. You cannot say it was not in the letter ?

A. No, sir, I couldn't say. It was not in there by

my request.

Q. You came over and arrived at Fairbanks about

the 10th of January, 1903 ?

A. WeU, I came over here before that time my-

self and got a little hay and went back and got the

horses: they were out of feed.

Q. And finally arrived here about the 10th of

January ?

A. Yes. with the horses.

Q. Mr. Dunbar was with you. and you arrived at

the same time? A. Yes. sir.

Q. TThere did you go ?

A. I went down here to the cabin ]Mr. Bennett

had.

Q, Did you Uve there ? A. Yes, sir.

Q. Did you make it your principal place of bus-

iness and your headquarters for your business ?

A. Yes, sir.

Q. And your home? A. Yes. sir.

Q. The three of you lived there ?

A. Yes. sir.

Q. What did Bennett tell you about what he had
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been doing in your absence in connection with 3^our

business affairs and your interests ?

A. He told me he built that cabin with Cascaden

;

Cascaden was to have a half interest in the cabin.

Q. You met Cascaden, didn't you, then?

A. Not then.

Q. Shortly; later?

A. Yes, sometime after that.

Q. You met him frequently after that?

A. I met him once. I don't know as I met him

again for a month.

Q. You met him along every few weeks, didn't

you? A. No, sir.

Q. And during the latter ]3ortion of that winter?

A. I met him on Goldstream one time; a couple

of times.

Q. What did Mr. Bennett report to you when you

came back about your business affairs ?

A. He told me

—

The COUET.—That is indefinite.

Mr. MILLER.—Q. When did he make any men-

tion of the staking of these claims on Solo and No.

12 Below on Cleary on the right limit ?

A. Mr. Bennett?

Q. Yes.
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A. He never mentioned any such thing to me at

all then.

Q. There was no mention of that ?

A. Not then.

Q. Was there any talk concerning your mining

interests with Mr. Bennett? A. Yes, sir.

Q. What mining interests had yon with him at

that time in common?

A. I don't know. I had this Jourack ground,

and some on Granite.

Q. Ami:hing that was owned in the.name of eith-

er one of you was understood to be owned in com-

mon and jointly, was it? A. No, sir.

Q. State any proj^erty that was owned separate-

ly?

A. I and Mr. Bennett, you mean?

Q. Yes, between yourself and Bennett?

A. That was all in together; partners I and Mr.

Bennett was.

Q. You were in together with Mr. Bennett on ev-

erything? A. Yes, sir.

Q. And anything that was acquired by Mr. Ben-

nett was you to be in on that, or anything acquired

by you was he to be in on ?

A. Never anything said about that.

Q. How did you happen to be in on everything at
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that time ; was it because of some previous arrange-

ment between you?

A. Yes, sir, we had staked this ground and we

had took this ground as partners together to pros-

pect, and we put all of our ground together as part-

ners.

Q. You had that understanding.

A. Yes, sir.

Q. When did you have that understanding?

A. I guess it was in September 15th somewhere;

something like that.

Q. Was most of that ground or any of that

ground acquired under that understanding or had

it been acquired before?

A. Well, it was all acquired in that 4 or 5 days we

went along together.

Q. It was acquired afterwards?

A. No, all of it was staked before we went in, and

when w^e took the ground we took it in as partners.

Q. Under an arrangement that whatever you ac-

quired was to be in common?

A. There was not anything said about it one way

or another ; there was not anything said ; he was sup-

posed to go out and go to work on this ground when

I left.
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Q. Everything you had of a real nature, your pos-

sessions and Bennett's, were held in common under

your partnership arrangements was it not?

A. Yes, sir.

Q. And you considered that one was equally in-

terested with the other"?

A. Yes, I had to be or lose what money I put in-

to it.

Q. And your united efforts after that time were

for the benefit of the partnership?

A. Were what?

Q. You united your efforts and your ^possessions

and your property rights in a conunon fund, did you

not, for the partnership.

A. We never had any until we went into partner-

ship with Mr, Dunbar.

Q. I am talking about 3^our partnership with Mr.

Bennett; you united your joroperty and efforts with

him, did you not?, A. Yes, sir.

Q. And whatever was acquired b}^ your united ef-

forts was to belong to you equally ?

A. Yes, sir.

Q. Until you went in with Mr. Dunbar?

A. Yes, sir.

Q. That was your arrangement?

A. There was not any arrangement made.
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Q. Any more than the common understanding

between you? A. Yes, sir.

Q. It had been talked about f

A. No, I don't think it was ever talked about at

all.

Q. Had it ever been talked about before you went

into partnership with Bennett •?

A. No, we talked about it at the time we took the

ground, is all.

Q. What information did Mr. Bennett give you

concerning any mining ground that you owned to-

gether upon your return?

A. Why, he didn't give me any.

Q. Were your mining interests talked about?

A. No, sir, I don't think he said anything about

the ground ; only what Cascaden was to do.

Q. Were 3^ou with him almost daily ?

A. No, sir; he went up the river and worked and

was gone 2 or 3 months before I saw him.

Q. Wliere was Bennett during this time ?

A. That was Bennett I am talking about.

Q. How long after your return was it that he left

for up the river?

A. Well, it was not only a few days after I came

back from Chenoa.
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Q. When did you first know of this ground hav-

ing been staked by ]SIr. Cascaden for himself and for

Scott and Dunbar ?

A. I think it was about the time we went in part-

ners.

0. About that time ? A. Yes.

Q. How long before?

A. I think the day before.

Q. Did you ever hear Mr. Dunbar say ami;hing

about it? A. No, sir.

Q. Did you know ami:hing about Mr. Dunbar

having restaked it? A. Xo, sir.

Q. You knew nothing about that?

A. No, sir.

Q. Did you have any talk with Mr. Bennett about

Mr. Dunbar restaking it ? A. Xo, sir.

Q. Did you ever have any talk with Mr. Bennett

after you formed the partnership ?

A. Yes, sir.

Q. As to how he happened to stake it?

A. Who, Bennett?

Q. Certainly?

A. Yes, after we formed the partnership.

Q. Wliat was said?

A. He said Cascaden had staked that ground and

we were to record it and give him an interest in it,
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and I asked him if it had been recorded and he said

he didn't know.

Q. That arrangement was satisfactory to you,

was it? A. No, not at that time.

Q. Why?

A. Because I wanted to know before we put up

our ground.

Q. You were willing to be bound by what Mr.

Bennett did, were you not, as a partner of his ?

A. I would have to be if we were partners.

Q. When Mr. Bennett told you that Mr. Casca-

den had staked this ground for Bennett, Scott and

Dunbar in the diiferent names of the individual

members of the firm, then what did you do ?

Mr. McGinn.—We object to that as the witness

didn't testify to that; as assuming something.

The COURT.—He may answer the question.

A. He didn't tell me he had staked any for the

firm; he told me that Cascaden had staked 12 for

him.

Mr. MILLER.—Q. Did he tell you what he had

staked for you? A. No, sir, he didn't.

Q. Never told you ? A. No, sir.

Q. When did he tell you first?

A. Tell me what ?

Q. Mr. Scott, .you state that all this property

staked by Dunbar on Solo Creek and 12 below on
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right limit of Cleary Creek, was turned over as a

common fund when you formed this partnership on

the first of June?

A. Yes, sir, it was turned over.

Q. Now, I want to know what Mr. Bennett and

Mr. Dunbar told you about the acquisition of this

property. You say Bennett told you something

about it having been staked before by Mr. Cascaden ?

A. I think he said something about Mr. Cascaden

agreeing to stake that ground, and he agreed to re-

cord it for him.

Q. Was Mr. Dunbar present at the time?

A. Yes, sir.

Q. What was said about Cascaden staking and

about Dunbar staking?

A. Dunbar told me it was not recorded.

Q. Did you speak to Mr. Cascaden about his prior

staking under his agreement with Bennett?

A. No, sir, I have never had any talk with Casca-

den.

Q. You testified here on the witness-stand that

you knew nothing about this until you formed the

partnership? A. Yes, sir.

Q. How long had Mr. Bennett been back from up

the river at that time?

A„ About a month, I guess.
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Q. Where was he stopping during that month?

A. Stopping over there in my house.

Q. Were you stopping there at the same time ?

A. Yes, sir.

Q. During that month you talked about your

various interests, didn't you?

A. Xo, sir, Ave didn't.

Q. You did not? A. No, sir.

Q. You said nothing about it? A. No, sir.

Q. Did you have any talk with the "Fhdng

Swede '

' Swanson about the notices of location of this

ground that Mr. Cascaden staked for you yourself,

Bennett and Dimbar?

A. I might have had some.

Q. What was it?

A. If I ever had any it was I told him—he had

asked me about 12 and I told him that Dunbar staked

it and claimed it was not recorded.

Q. When was this conversation ?

A. It was the smmner of 1903, I think.

Q. The Fhdng Swede was making trips during

the winter months from Fairbanks to Circle carry-

ing mail, notices of location, and such things, was he

not?

A. I don't know what he was carrving. He was

going to Circle that winter.
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Q. How does it haj)pen that you knew nothing

about this location by Cascaden for Bennett, yourself

and Dunbar, if you talked with the Flying Swede

about the notice of location?

A. I never talked with him about it.

Q. You stated a moment ago you didn't remem-

ber whether or not you talked with him?

A. I didn't.

Q. If you knew nothing about the location; you

knew you were talking with him, did you not?

A, I might have talked with him.

Q. You may have known about these locations and

forgotten about them?

A. No, I never have forgotten any.

Q. What other locations did you have a talk with

the "Flying Swede" about?

A. I didn't have any.

Q. Why are you in doubt whether you had this

conversation with him or not?

A. I didn't say whether I did or not; I talked

with several.

Q. With whom did you talk?

A. I couldn't say who.

Q. Who else did you tall^ with about notices of

location ?

A. I don't know; I couldn't remember anybody.

Q. Did you talk with anyone ? A. Yes.
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Q. What notices of location did you talk about

with anyone?

A. Talked about this 12.

Q. What did you sa}^ about it?

A. Told him Bennett claimed Cascaden was to

stake it, record it, and give him a half interest.

Q. When was it you talked about the notice of lo-

cation of 12?

A. It was along in the siunmer of 1903.

Q. How long before the partnership?

A. It was after the partnership.

Q. State any interests that you owned in conunon

with Mr. Dunbar prior to June 1st, in common with

yourself, Bennett and Dunbar.

A. I didn't own any interests with Dunbar until

we came into partnership.

Q. Who made this agreement with Irwin and

Harry Craven ? A.I made it.

Q. Who wrote it?

A. I don't know who wrote it.

Q. Who was present when it was written?

A. I couldn't say.

Q. Who told the party what to write?

A. Mr. Irwin did.

Q. Were you present? A. No, sir.

Q. You knew all about it?

A. I told him, yes.
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Q. You signed HI A. Yes.

Q. You read it over before you signed it?

A. Yes, I think I did; I won't be sure.

Q. You say you are not sure ?

A. I am not sure I read it all; I read enough to

see it was a contract for certain ground.

Q. You read enough to see Mr. Dunbar's name

was in the body of it? A. No, sir.

Q. You didn't know that?

A. No, sir, I wouldi never have signed it if I had.

Q. Why?

A. Because he was not a partner.

Q. Were you there to protect Dunbar's interests?

A. No.

Q. What objection would you have to his name

being in there?

A. Because he was not a partner of mine. What

would I want his name in there for?

Q. That would not hurt you.

A. It would not ?

Q. Was 4 Below on Bear Creek in there when

you signed it?

A. Whether it was 4 Below or 4 Above.

Q. You put them both in there, did you not?

A. I don't think so.

Q. Has Dunbar any interest in this property in

here at the present time ? A. Yes, sir.
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Q. When did he get it?

A. In Jime, the 1st or 2d; I don't know which.

Q. Did he know before June that he was expect-

ing or was going to get an interest in it?

A. No, sir, I don't think he did.

The COURT.—Was there a deed made to this

property at that time from Scott and Bennett to

Dunbar? How did he get his title?

Mr. MILLER.—Q. How did he get his title in

this ground at that time? A. Who?

Mr. MILLER.—Mr. Dunbar.

A. We formed partnership) and he was to have

a third interest with I and Mr. Bennett, aU around.

Q. By reason of the partnership?

A. Yes, sir.

Q. Whatever you held in your name he was to be

equally interested in it with Bennett and yourself?

A. Yes, and what he was interested in we were to

be interested in.

Q. And whatever stood in his name, under the ar-

rangement you and Bennett were to be equally inter-

ested with him? A. Yes, sir.

The COURT.—What I wanted to know was : They

say there was a partnership made in June and tliey

became equally interested in these properties at that
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time. Was there a deed or instrument in writing by

wliich that partnership and their interests in tJiese

real properties were shown ; or how was the interest

shown?

Mr. MILLER.—Q. At the time you entered into

tiie i3artnership with Mr. Dunbar, what did you do

in the way of exchanging interests '?

A. He told us what he staked out there and we

told him what we owned.

Q. Then what?

A. He put it in to go in with ours; equal share

to go in with ours.

Q. How?

A. We were to have a third of his and he was to

have a third of ours.

Q. What was done?

A. He was to bear 1-3 of the expenses from that

time on.

Q. Were any deeds or writings given backward

and forth to that effect ? A. No, sir.

Q. Each simply held in his own name in trust for

the others? A. Yes, sir.

Q. As partners?

A. Yes, sir; I didn't think Mr. Dunbar would

beat me and I don't think he thought I would beat

him.
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Q. So that the title to these properties stands now

just as it stood previous to that time?

A. Yes, sir.

Q. And when you made any agreement or convey-

ance affecting any of the properties you all signed

it? A. Yes, sir, I think we did.

Q. And you did that prior thereto?

A. No, sir, I don't think so.

Q. You stated that you read this over, Mr. Scott ?

(Referring to Craven agreement.)

A. I think I read part of it ; I wouldn 't be sure

whether I read every line.

Q. Do you state you read part of it and not all of

it?

A. I am not a very good reader and I might have

misunderstood it. As near as I could make it out,

I understood it.

Q. Did you go over it all? A. Yes.

Q. Can you read this ? What is that?

A. Scott.

Q. Charles Scott. What is this?

A. John Bennett.

Q. And what name is that?

A. That is Dunbar's name.

Q. You can read that, can you? A. Yes.

Q. You could read it then could you ? You could

read then as well as you can now ?
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A. Ko, sir, I couldn't.

Q. You have been going to school since ?

A. I have had a whole lot of experience, handling

books and writing.

Q. You have had experience in acquiring mining

property, have you? A. Yes, sir, some.

Q. You admit you could read Dunbar's name in

that instrument at that time?

A. I think I coidd.

Q. And that you did read it ?

A. No, I didn't say that I did read it.

Q. Still you say that you read that paper over at

that time and knew what you were signing?

A. Yes, I read it over, but don 't remember seeing

Dunbar's name to it.

Q. That is the reason why you don't remember

about these location notices. Your memory is defec-

tive? A. It might be.

Q. Is it?

A. You would have to get another man to testify

to that; I can't tell.

Q. Is youi' recollection as uncertain about the lo-

cation notices as it is about the name of Dunbar hav-

ing been in that instiiunent when you read it ?

A. Is what ?

Q. Are you as uncertain about Dimbar's name
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having been in there as j^on are about the location no-

tices ?

4. I am positive about the location notices that I

never got them, unless they were handed to me in

a letter or something like that. They may have been

given to me that way and I not know anything about

it,

Q. Who were present at the time this was signed I

A. Mr. Cleary was; but I won't be sure whether

Mr. Cleary was there, and Mr. Barnette and I be-

lieve Irwin was there.

Q. Was Bennett there"?

A. He was at the house ; I don't think

—

Q. Was Dunbar there?

A. He was at the house ; I think he was there, but

I don 't think he was at the place when that was writ-

ten.

Q. Where was he?

A. He was over at the house.

Q. How long after was he there ?

A. I never saw him.

Q. How long before the signing of this was he

there ? A. At the house ?

Q. Where this was signed?

A. I never saw him there at all.

Q. Therefore you didn't see him sign it?

A. No, sir, I didn't see him sign it.
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Q. And you didn't see his name in the body of

it ? A. Xot to my knowledge.

Q. Did you ever have a talk with him afterwards 1

A. No, sir.

Q. You don't talk about your business matters

much, do you? A. No, sir, I don't.

Q. You never say anything about claims or prop-

erty interests unless you form a partnership, to any-

body?

A. No, sir, there is lots I never mention to any-

one unless they want to buy it; things that I never

mention unless they want to buy it.

Q. Was this carried out?

A. "Was it carried out?

Q. Yes, on the part of Craven and Irwin?

A. Yes, sir.

Q. What was done in regard to their interest in

the property ? Was any conveyance made ?

A. I don't think they have had any yet, but I

don't know but that they have ; I believe they have.

Q. Didn't you sign a deed to Harry Craven for

the Granite property and Dunbar joint you in sign-

ing the deed?

A. He might after he became partners.

Mr. ADAMS.—The deed will be the best evidence.

A. I never signed any before we became partners.
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Mr. MILLER.—Q. I am asking you about sign-

ing a deed with Dunbar affecting this contract. Did

you not both join in the deed?

A. I gave him a deed to that property.

Q, Did Dunbar join with you in that deed; the

same deed?

A. Yes, I think he did.

Q. State the date of that deed ?

A. I don't know; I will have to look at the rec-

ords.

Q. That was closing up the arrangement you had

made under this contract with these parties?

A. The deed?

Q. Yes. A. Yes.

Q. Carrying out what you promised to do here?

A. Yes, sir.

Q. Isn't it true that on this Bear Creek property

that instead of doing the actual labor Craven let it

run out, let it lapse, and restaked it and conveyed

back to you an interest in the property?

A. Yes, it run out.

Q. Who restaked it? A. I don't know.

Q. Don't you know that Mr. Craven restaked it?

A. I have never seen a deed yet.

Q. Did Mr. Craven give you an undivided one-

half interest in it?
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A. I have never seen no deed of it.

Q. Did you get an undivided one-half interest in

the Bear Creek property ?

A. I had a half interest in it.

Q. Did you get a half interest under the restak-

ing from Craven?

A. I have never had no deed of it.

Q. I am asking you if you got a half interest

under that restaking by Craven; did you have an

agreement to that effect ?

A. No, sir; never had any agreement vdth Mr.

Craven.

Q. You are positive about that ?

A. No, I wouldn't be positive.

Q. Can't you testify to something; can't you be

positive about something ?

Mr. McGinn.—I suggest it is wholly immaterial.

The COURT.—Overruled.

Mr. MILLER.—Q. Did you put it on record?

A. No, sir, I have never saw no deed for it.

Q. If it is of record you put it there did you ?

A. No, sir.

Q. If it is of record you know nothing about

having it of record ?

A. No, sir, I have never known at all of it.
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Q. You are not aware that you have any interest

under the restaking ?

A. No, sir, I don't know that I have any interest

in it now.

Q. If it was placed of record it was not placed

there at your request?

A. No, sir. My partners might have done it.

Q. Which partner? A. Mr. Dunbar.

Q. Might have done what?

A. Might have—After it was restaked they might

have gotten an interest in it.

Q. And you knew nothing about it?

A. No.

Q. Was this (Craven contract) read in the pres-

ence of you people, read by anyone when you signed

it, or did each one of you read it individually?

A. I think it was handed to me.

Q. Mr. Frank Cleary was present, was he?

A. I think so.

Q. Who read the agreement after it was written ?

A. I don't know as it was ever read. I read it

myself.

§^. Can you say definitely whether it was or was

not read ?

A. No, I could not ; I don't remember. I remem-

ber reading some of it myself.
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Q. You made a sale of an interest in No. 12 "A"

Below on the right limit of Cleary Creek to Manley

& Rice, did you not ? A. Yes, sir.

Q. Do you remember when that transcation oc-

curred? A. Yes, sir.

Q. What interest was that that you conveyed.

IVlir. McGinn.—We object as not proper cross-ex-

amination.

The COURT.—Overruled.

Mr. McGINN.—Exception.

A. I conveyed Mr. Bennett's one-third interest.

Q. How did you do it?

A. The papers were made out to us and we made

—Mr. Condon made them out, to Manley and Rice.

Q. Why were they made out that way?

A. I don't know.

Q. Were they, by instructions of your counsel?

A. We didn't have any counsel.

Q. Who made the conveyance for you?

A. Mr. Condon did for Mr. Bennett.

Q. Can you state anything about a mortgage on

this ground in favor of Scott and Dunbar from Ben-

nett?

A Yes, there was a mortgage.

Q. What was the consideration of that mort-

gage?
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A. Five or six thousand dollars.

Q. What was that five or six thousand dollars

for?

A. It was given for more than the debt was.

The debt wasn't over two thousand or twenty-five

hundred dollars. I took it to secure the money I

had loaned him and paid out.

Q. How much money?

A. Twenty-five hundred dollars.

Q. Why did you put it $6,000 ?

A. Mr. Bennett had some trouble.

Q. What trouble?

A. With a woman, I guess.

Q. Any other trouble ?

A. That is all I know of; he was giving me all

this property to secure this debt.

Q. To secure $6,000?

A. Twenty-five hundred dollars.

Q. In what way did he owe you the $2,500 ?

A. He got $785 when I went away in September

;

I also paid out that amount of money.

Q. The $6,000.00 covered all the interest Bennett

had in this property at that time ?

A. I guess it did.

Q. You owned it as partners at that time, didn't

you? A. Yes, sir.
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Q. You knew of Cascaden's claim to this prop-

erty at the time you took this mortgage *?

A. Yes, sir.

Q. What did you know about it %

A. Well, all I knew was that he claimed he staked

it for Bennett.

Q. And you knew that Cascaden claimed it?

A. Yes, I did at that time; I had heard so; he

never told me so.

Q. Whom did you hear it from ?

A. From several persons ; Costa and all along.

Q. What did Costa tell you?

Mr. McGINN,—We object as immaterial.

The COURT.—Overruled.

McGINN.—Exception.

A. He told me he didn't believe he ever intended

to record it.

Q. Mr. MILLER.—He didn't believe who ever

intended to record it %

A. Dave Cascaden.

Q. Who else told you anything about if?

A. I don't know.

Q. When did he make this statement to you;

Costa?

A. In the summer when I was back in 1903.
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Q. After you had restaked it ?

A. After Mr. Dunbar had restaked it.

Q. That he didn't believe Cascaden ever intended

to record it ? A. Yes, sir.

Q. Was anything said about Cascaden claiming

it at that time ?

A. No more than we were talking about the

ground after he had heard about Dunbar staking

it.

Q. And what ?

A. He asked me about it, and he said Cascaden

never intended to record it.

Q. Was there anything said about Cascaden in-

tending to insist upon his ground or institute a law-

suit or anything to that effect ?

A. Not at that time.

Q. When was that?

A. I think it was in June when we first com-

menced to pack.

Q. There was some talk about Cascaden having

a lawsuit?

A. There was some talk about a lawsuit on this

this lot down here.

Q. You had trouble with Cascaden about that,

didn't you?

A. Yes, he tried to get something that didn't be-

long to him.
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Q. You had heard from various people about

having trouble with Cascaden over this 12, hadn't

you %

A. I have heard people talk about that ever since.

Q. How long before the mortgage from Bennett

to yourself and Dunbar and how often?

A. I couldn't state.

Q. At various times %

A. I heard people talk about it, yes.

Q. Then there was another very good reason for

conveying to yourself and Mr. Dunbar and that was

on account of Cascaden claiming this ground, wasn 't

it? A. No, sir.

Q. That was never talked about ?

A. No, sir.

Q. It was on account

—

A. I didn't consider that Cascaden owned any-

thing in the ground. He didn't record it. It was

open as near as I could find out.

Q. When did you know it?

A

Q
A

Q
A

Q

At the time we went in partners.

You didn't know it until then?

No, sir.

You found out all about it then?

Yes, sir.

You found out about Cascaden claiming?
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A. Yes, sir.

Q. Did you ever talk with Cascaden afterwards?

A, No, sir, not about that.

Q. Or before that?

A. No, sir, not about 12.

Q. Or about Solo? A. No.

Q. Did you talk with him about 12 or the claims

on Solo ? A. No, sir.

Q. You never did talk with Cascaden at any time

about any of these claims ? A. No, sir.

Q. Never did ? A. No, sir.

Q. Never talked with Dunbar about them until

you went into partnership ? A. No, sir.

Q. You never had any conversation with Bennett

imtil you went into partnership with them, did you?

A. No, sir, I didn't.

Q. And you did sign this agreement that Mr.

Dunbar's name is included in, didn't you?

A. Well, I signed that agreement, but I didn't see

his name there.

Q. You saw everything else, didn't you?

A. No, I don't know that I did.

Q. What else did you omit seeing ?

A. I saw No. 4 on Granite Creek, No. 1 on Gran-

ite; I couldn't remember all of it.

Q. You didn't see No. 4 on Granite?
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A. No. 1 on Granite and No. 4 on Bear.

Q. When you conveyed to this party Harry

Harry Craven, Dunbar joined you, didn't he, in the

deed?

A. He was a partner to me then and I told him to

give Mr. Craven a d^ed to the ground, and let him

have—I told him at the tune he came in partners

about Mr. Craven owning that.

Q. Who asked to have Mr. Dunbar's name in-

cluded in here?

A. I don't know; I didn't.

Q. Has Manley & Rice an interest in this ground

also? A. Yes, sir.

Q. By whom was that conveyed to them?

A. Conveyed by Mr. Bennett to I and Mr. Dmi-

bar and by us to Manley and Rice.

Q. Was the matter of the Cascaden claim talked

about before Rice and Manley at the time Mr. Con-

don made out these conveyances?

A. I don't remember of it.

Q. You don't remember of it? Were you some-

time discussing this matter between yourselves, Ben-

nett

—

A. No, sir, I was not.

Q. And looking up the records, and Mr. Condon

in making these conveyances ; talked it over at differ-

ent times ? A. No, sir, not with me.
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Q. You knew of this matter being discussed for

a week or so "?

A. Mr. Manley came and asked me about what

ground we owned.

Q. What did you teU him ?

A. I told him where he owned an interest.

Q. Who? A. Bennett.

Q. Was the matter of the Cascaden interest in

No. 12 Below on Cleary talked about?

A. I think it was ; I won 't be positive.

Q. You heard Cascaden 's name mentioned?

A. It was mentioned lots of times.

Q. During this conversation?

A. I heard it pretty near from every man I met.

Q. You heard Cascaden 's name mentioned in con-

nection with the conveyance of this property to Man-

ley and Rice?

A. I believe it was mentioned ; I think it was ; I

would not swear to it.

Q. Were Manley and Rice present?

A. I couldn't say whether Rice was or not.

Q. Manley was ? A. I believe so.

Q. By whom was it mentioned?

A. WeU, I think I told hun.

Q. Told Manley? A. Yes, sir.

Q. What did he say?
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A. He didn't sa}^ anything. I told hini what in-

terest he owned and he went away.

Q. What interest who owned?

A. Bennett.

Q. Did you tell hun what interest Cascaden

claimed? A. No, sir, I didn't.

Q. Do you state now that you know qf Cascaden

claiming an interest in that ground under his stak-

ing for Bennett and that you deceived Manley and

Rice in conveying to them?

A. I didn't tell him that Cascaden claimed an in-

terest.

Q. Did anyone else in your presence tell him so?

A. No.

Q. Did they ask you if he did ?

A. I don't think they did.

Q. So far as you knew they knew nothing about

Cascaden? A. Not so far as I know.

Q. They knew nothing about it? A. No.

Q. You are positive they knew nothing about it?

A. No, I ain't positive about it because I don't

know what they knew.

Q. You are positive it was not mentioned in your

presence ?

A. Not to my recollection, there was so much talk

about there; they were talking all the time.
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Q. You had various other partnership relations

with Mr. Dunbar prior to June 1st, didn 't you
;
you

were in business together in various matters?

A. No.

Q. In various instruments in writng, convey-

ances and mortgages and one thing and another?

A. No, sir, I don't think so.

Q. Do you know anything about a mortgage from

Scott and Bennett and Dunbar to Captain Barnette

in the spring of 1903 on a buildmg back of where the

California saloon now stands, prior to Jime 1, 1903 ?

A. I gave a mortgage, yes.

Q. The mortgage was given by Scott, Bennett and

Dunbar, wasn't it?

A. I couldn't say whether it was or not.

Mr. ADAMS.—They ought to produce the record.

The COURT.—If he can remember.

Mr. MILLER.—Q. Do you remember anything

about it? A. I remember the mortgage.

Q. Do you remember who the jjarties were to the

mortgage ? A. Mr. Barnette.

Q. Who else? A. That is aU.

Q. Were you a party to it?

A. Yes, I was a party to it.

Q. You said a moment ago Barnette was the only

party? A. It was given to Barnette.
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Q. Who else was a party to if?

A. Mr. Bennett.

Q. Who else?

A. There was nobody else that I know of.

Q. That is all is it
;
you are positive of that, are

you? A. That is all the partnership.

Mr. McGinn.—We object to that; they ought to

produce the paper, the instriunent.

The COURT.—I am inclined to let them go ahead

with it if they have not the writing.

Mr. McGinn.—We except.

The COURT.—If you have the writing, show it to

him,

Mr. MILLER.—We haven't it.

The COURT.—Go ahead.

. Mr. MILLER.—Q. State what other names were

included in that instrument as parties besides Mr.

Barnette, Bennett and yourself.

The COURT.—If you remember.

A. I don't remember all the names, what names

were in it.

Q. Mr. MILLER.—Q. Who wrote the instru-

ment? A. Mr. Condon.

Q. You are quite clear on that point?

A. Yes, sir.
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Q. Didn't Mr. Spring write it?

A. I don't think so.

Mr. MILLER.—That is all.

Re-examination.

Mr. McGinn.—Q. This deed that Mr. Dunbar

joined in with you to Mr. Craven and Irwin was

made after the existence of the partnership ?

A. It was made afterwards ?

Q. Yes. A. The deed?

Q. The deed for the property, in pursuance of

the terms of this contract, when was that made?

A. That was made after we became partners, if

there has ever been any made.

Mr. McGinn.—That is all.

Recross-examination.

Mr. MILLER.—Q. How do you know?

A. Because I didn't give him any deed before.

Q. How do you laiow if it was made that it was

made after that time? A. I don't know.

Q. You don 't know ?

A. I don't know^ of any deed.

Q. Why did you state, if you know nothing about

the deed that if it was made that it was made after

the partnership?

A. There was no one here to make it out, and no



George F. Dunbar et al. 383

(Testimony of Charles Scott.)

one made a deed unless Mr. Dunbar or Mr. Bennett

made it.

Q. Couldn 't Mr. Condon make it ?

A. I don't know. He never told me about mak-

ing it.

Q. Will you speak out and tell why you made the

statement that if a deed was made it was made after

the partnership?

A. Because Mr. Craven had never asked for any

deed that I know of before that ; he never asked me

for it.

Q. If a deed was made you don't know whether

it was made before or after the partnership %

A. No, I don't know for sure.

Q. You don't know at all?

A. I don't know for sure.

Q. Have you got any of these papers? We
served notice for deeds. Have you any partnership

papers in your possession ? A. The books there.

Q. Any writings; any others?

A. The books there are all.

Q. That is the only thing you have; those books?

A. Yes, sir.

Q. Do you testify now that that represents your

entire transactions as partners with Bennett and

Dunbar? A. Yes, sir.
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Mr. MILLER.—That is all.

Mr. McGinn.—That is all.

JULIAN W. BENNETT, defendant, a witness on

behalf of defendants, having been sworn, testified as

follows

:

Mr. McGINN.—Q. What is your name ?

A. Julian W. Bennett.

Q. When did 3^ou first come to Fairbanks?

A. The first part of September, 1902.

Q. Who came with you? A. Charles Scott.

Q. Have you known Mr. Scott prior to Septem-

ber, 1902? A. Did I- know him before.

Q. Yes? A. Yes, sir.

Q. Where had you known him?

A. I had known him in Circle City.

Q. What was your business at that time?

A. At Circle?

Q. In September? A. I was prospecting.

Q. Did you and Mr. Scott come here from Circle

together? A. Yes, sir.

Q. What did you do after you got here?

A. We went out on the creeks.

Q. And what did you do?

A. We staked some ground.

Q. What kind of ground?
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A. For placer mining.

Q. Did you enter into any agreement at that

time, in September of 1902 ?

A. Yes, sir ; after we came back from the creeks.

Q. What was the agreement?

A. We were to put all our ground together and

prospect it together, bundle our ground together and

prospect it the coming winter, it was supposed to be.

Q. Was anything more said ?

A. No. Well, there was something said. Going

back we took some grub to the Chena, to the south

fork of the Chena.

Q. What was said about properties that you

should acquire thereafter, at that time ?

A. At that time he said he might fetch some

horses over here.

Q. I mean mining property that you might ac-

quire after September; was anything said about

that?

A. We were supposed to be partners, everything

we done afterwards.

Q. When did Mr. Scott leave here?

A. To go back to Circle?

Q. Yes.

A. He left, I believe, on the 20th, between the

18th and 22d I think, of September.
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Q, And you were to look out for the properties

here? A. Yes, sir.

Q. What were you to do with regard to the prop-

erties ?

A. We took a contract from Tom Jourack to

prospect some ground for an interest.

Q. For how much of an interest?

A. For a half interest.

Q. When was that contract entered into?

A. The commencing of the work?

Q. Yes.

A. We were supposed to commence work before

the 10th day of December.

Q. You were to look after that, were you?

A. Yes, sir.

Q. Do you know David H. Cascaden ?

A. I met Mr. Cascaden down at Chena, was the

first time I met him.

Q. When did you first become acquainted with

him? A. Down there.

Q. About what time?

A. The first j)art of October, I think it was, or the

latter part of September.

Q. Did you live in a calun there together ?

A. Lived down here for a couple of days.

Q. Did you afterwards come to Fairbanks?
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A. Mr. Cascaden came up to Fairbanks, and I

stayed dow^i there two or three weeks.

A. Then you came to Fairbanks ? A. Yes, sir.

Q. What month was it that you came here the

second time? A. In October.

Q. About what tune in October?

A. The latter part of October.

Q. Where did you live during the time you were

here in October and November, 1902 %

A. I was stopping at Mr. Cascaden 's cabin.

Q. About November 20th did you enter into any

arrangement with Mr. Cascaden in regard to his

staking claims for you.

A. Well, not exactly. He says he is going out

to the creeks

—

Q. (Int.) Tell the Court all that was said.

A. He says he was going out to stake and he took

my name and Mr. Dunbar's name, and Mr. Scott's

name, and he says, " If I see anything out there, I will

stake for you," and I said, "All right."

Q. What, if anything was said about the record-

ing of the Notices of Locatioii ?

A. Not anything sir, at all.

Q. Nothing said at all? A. No, sir.

Q. What, if anything, was said, about any inter-

est he was to receive in the property?

A. Sir.
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Q. (Question repeated.)

A. Nothing at all, sir.

Q. He merely told you he was going out to stake

and that he would stake for these people?

A, Yes, sir.

Q. Who gave him the names of Dunbar and

Scott?

A. I told him the names, I believe I did.

Q. Did you know Dunbar at that time ?

A. I just met him once or twice over at Circle.

Q. At that time Mr. Scott was your partner?

A. At that time Scott was my partner, yes, sir,

Q. Was Mr. Dunbar your partner?

A. Partner ?

Q. Yes; at that time.

A. No, sir; he was not.

Q. Did you receive any letters from Mr. Scott

in 1902?

A. Yes, sir; I did, supposed to be from him. I

don't know that it was from him. It was a letter

from Circle.

Q. How many did you receive?

A. I think I received two letters ; I am not sure,

one or two. I am not sure. I have forgotten.

Q. You heard about the letter testified to by Mr.

Cascaden? A. Yes, sir.
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Q. Did you receive a letter from Mr. Scott in

which he mentions something about Mr. Dunbar^

A. I believe Mr. Cascaden read it, yes.

Q. When did you receive that letter as near as

you are able to say?

A. I received that letter the last part of October,

or the first part of—in November I believe I re-

ceived it.

Q. What part of November?

A. That I can't tell, I don't know.

Q. And what did that letter say ?

A. Well, I wrote him a letter before that that I

thought I had a good man here, and we might take

him in as a partner. We could not do all our own

work here, and had to hire somebody and did not

have much money to do it. He answered back to

me not to take anyone.

Q. Whom did you refer to in the letter that you

wanted to take in as a partner?

A. Mr. Cascaden.

Q. What did Mr. Scott write back?

A. To not take any.

Q. Why; did he give any reason?

A. He says, Mr. Dimbar is coming over with me

and we are liable to take him in with us.

Q. On the 2d day of December, 1902, was Mr.

Dunbar a partner of yours ?
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A. No, sir ; he was not.

Q. Was lie associated with you in your mining

properties in any way?

A. No, sir; he was not here.

Q. When did Mr. Dunbar and Mr. Scott arrive

here? A. In January.

Q. Of 1903?

A. 1903, Mr. Scott arrived in the first of Janu-

ary, the first time, and he went back.

Q. And returned when?

A. About the 10th.

Q. Did Mr. Dunbar become a member of your

firm at that time ?

A. No, sir; he was thinking of coming; but he

went around, I think. We was too much in debt for

him to come in in partners. He didn't want to have

anything to do with that.

Q. When did Mr. Dunbar become a member of

the firm?

A. In June. Between the 1st of June and the

5th of June.

Q, Did you ever make an agreement with Mr.

Cascaden on behalf of Bennett, Scott and Dunbar

whereby you agreed to give him half of any clauns

that he should stake for you, or stake for the part-

nership ?
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A. After lie came back after staking before I

went ujj the river, Mr. Gascaden said, "I want a

half interest in the groimd." I said, "When we come

to it, I will give it to you." He said, "You are go-

ing up the river, the ice is pretty bad, and you might

get drowned," I believe he wrote out a bill of sale,

and I signed it.

Q. That was in December?

A. No ; that was in January before I went up the

river.

Q. This instrument is dated the 20th of Decem-

ber, 1902?

A. I say it was sometime in December of Janu-

ary, I am not sure.

Q. You acknowledged this deed on the first day

of July, 1903, afterwards?

A. Yes, sir; I did.

Q. Do you know whether or not you signed this

deed the day that it was dated, the 20th day of De-

cember, 1902?

A. I may, I am not sure what time it was. I

had some trouble here to get out of here, and I went

up to work for the Government and didn't pay much

attention no more, to the ground. I remember Mr.

Cascaden asked me for a biU of sale for a half inter-

est, and I done so.
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Q. Did he tell you anything about his having

staked claims for Dunbar and Scott"?

A. Yes, sir; I believe he did.

Q. Did, he want a deed for half of them?

A. I couldn't give him a deed for half of them.

Q. Did he say anytliing about that?

A. Mr. Scott and Dunbar was there and I told

Mr. Cascaden to see them about it.

Q. That is the time he asked you to sign this bill

of sale? A. Yes, sir, I believe so.

Q. Did you ever make an agreement for Bennett,

Scott and Dunbar that Cascaden, if he staked for

Bennett, Scott and Dunbar, was to receive half?

A. No, sir; I never mentioned any such agree-

ment.

Mr. MILLER.—I object to any such statement of

counsel as leading.

The COURT.—Yes, sir; it is leading. Objection

sustained.

Mr. McGINN.—Q. Did you ever have any agree-

ment with him in regard to the recording of any

claims that he had staked? A. No, sir.

Q. Did he say anything to you about recording

12 "A" on Cleary creek?
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A. He said, "We will have to send them claims

over to Circle and have them recorded," I said, "You

will have to do them matters. You know I am go-

ing up the Tanana to work for the Government."

Q. When did you go up the Tanana ?

A. I left here on the first of Febniary.

Q. Who went with you? A. Mr. Dunbar.

Q. And between the 20th day of December, and

the first day of February, did you see Mr. Cascaden,

frequently ?

A. I saw him three or four tunes, yes, sir.

Q. Did you ever have any conversation in re-

gard to the recording of the notice of 12 "A"?

A. No, sir.

Q. He never spoke to you about it?

A. No, sir, but this one time I remember. He

was writing notices on a table and this bill of sale

I signed. He asked me to sign half interest over to

him, and I said, "Yes; I will sign."

Q. Did you ever tell Mr. Scott or Mr. Dunbar

that Cascaden had ever located claims for them ?

A. Not that I remember of; I didn't think about

it.

Q. These claims were not of very much value

at that time? A. No, sir.

Mr. MILLER.—I object to these leading ques-

tions.
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The COURT.—Objection sustained.

Mr. McGinn.—Q. What is the value of 12 "A''

Cleary Creek in December, 1902, if you know?

A. We didn't think it amounted to very much

then.

Q. These claims staked on Solo Creek, were they

supposed to be of any particular value?

A. Not then, I don't think. I don't know what

the value was.

Q. Were j^ou present in a cabin about the 20th

of January, 1903, when yourself or when Mr. Dimbar

or Mr. Scott or Mr. Cascaden were there ?

A. When was that ?

Q. About the 20th of January, 1903 ?

A. I don't remember that I was there.

Q. Did you ever hear Mr. Cascaden and Mr.

Scott and Mr. Dunbar talk about these claims that

had been located ?

A. No, sir; I don't believe I was around there ; I

know I was not, I never heard it.

Q. You left here on the first of February.

Where did you go to?

A. Up the Tanana, sir.

Q. How long did you remain there ?

A. I got back some time in April.
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Q. Was Dunbar with you all the time?

A. Yes, sir ; no, sir, he was with me at night in the

same tent.

Q. He was on the trip all the time ?

A. Yes, sir.

Q. About what time in April did you return?

A. I believe between the 10th and the 15th. I

am not sure; it may be the 20th. I don't exactly

know when I did return in April.

Q. What were you doing up there ?

A. I was freighting wire for the Government.

Q. Had you made a contract for that ?

A. Yes, sir.

Q. Who were the parties to the contract ?

A. Hendricks and Belt and me and Charles

Scott.

Q. What did Dunbar have to do with that con-

tract?

A. He had nothing to do that I know of.

Q. What did Dunbar do on that trip ?

A. He was working.

Q. For whom?

A. For Mr. Scott and me.

Q. How did you pay him ?

A. Paid him by the day.

Q. Did he have any horses on that trip ?
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A. Yes, sir.

Q. After you returned from there what did you

do in April ?

A. I stayed here a couple of days, and I went back

up again got some more hay on the Tanana River.

Q. How long did you remain there that second

time?

A. I was there about ten days.

Q. Was Dunbar up there? A. No, sir.

Q. He didn't return with you. A. No, sir.

Q. Then you came back to Fairbanks'?

A. Yes, sir.

Q. And you returned this second time to Fair-

banks about what time ?

A. The last part of April.

Q. Near the first of May?

A. Near the first of May.

Q. Then what did you do ?

A. I was hauling logs behind here, building a

cabin.

Q. What was Dunbar doing that time ?

A. He was not around then. He was around

here for a da}'' or two and he went out to the creeks.

He went out to haul some saw-logs for Costa.

Q. Was he working for you at that time ?

A. No, sir; he was working for himself—for

Costa Brothers.
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Q, Was he working for Scott and Bennett %

A. No, sir.

Q. Do you know anything about Mr. Dunbar

staking any claims on Cleary or Solo creek in May,

1903?

A. No, sir; I don't know anything about it, until

we came to be partners in June.

Q. When did 3^ou enter into this partnership'?

A. In June.

Q. About what time in June %

A. Between the first and the fifth.

Q. What were the terms of the partnership?

A. We were to put in everything together. We
were going to take two different books here—Mr.

Scott called him into the house and said, "We are

going to take two different books here. Either take

your stock out or come in with us and pay your share

of the debts and everything. '

'

Q. Dunbar was living with you at that time %

A. Yes, sir.

Q. And Scott told him what ?

A. He said we are going to keep separate books.

Q. So he joined you at that time. Prior to that

time he was not a partner of yours ?

A. No, sir ; he was not a partner of mine. If he

was a partner of Scott, I don't know.
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Mr. MILLER.—I make my objections to these

questions as leading and ask to have the testimony

of the witness stricken out.

The COURT.—It will not be stricken out now. If

you object to the Court in time, I will consider your

objection.

Mr. McGrlNN.—Q. When did you first know that

Mr. Dunbar had staked No. 12 on Cleary Creek?

A. The last part of May, I think.

Q. Who told you?

A. Mr. Bennett himself.

Q. Where? A. In Fairbanks.

Q. Under what circumstances was it?

A. I was speaking about No. 12 myself ; I believe

I started speaking about No. 12.

Q. What was said?

A. He said he had it himself. The ground was

not recorded and he had it staked.

Q. What did you say?

A. Well, I said I thought it was recorded, I

think ; it was sent to Circle, was all I said.

Q. What effort did you make to find out if it was

recorded or not ?

A. I didn't make no effort at all.

Q. Did you see Mr. Cascaden about it after-

wards ? A. Yes, sir ; I believe I did.
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Q. When"?

A. I saw him a short time afterwards; I don't

remember when.

Q. What did you say to Mr. Cascaden about the

matter ?

A. I don't know that I told him anything about

it; I am not sure whether I did or not. I couldn't

swear whether I did or not,

Q. Did Mr. Cascaden say anything to you about

it?

A. I don 't believe he did ; I don 't know.

Q. Did Mr. Cascaden ever at any time give you

any notices to be recorded for these claims?

A. No, sir.

Q. Did he ever give any notices to you to give to

Mr. Scott? A. No, sir.

Q. Or to Mr. Dunbar?

A. No, sir, he had it in his own hands and I told

him to attend to that himself ; I was going away.

Q. To your knowledge did you ever know of Mr.

Cascaden giving to Mr. Scott or Mr. Dunbar any

notices of location of these claims ?

A. No, sir, I don't; I don't remember of it.

Q. Did you ever talk with Mr. Scott and Mr.

Dunbar and advise with them so as to

—

Mr. MILLER.— (Int.) I object to the question—
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Mr. McGinn.— (Int. and continuing.) So as to

prevent these notices from being recorded ?

Mr. MILLER.—I object to the question as lead-

ing.

The COURT.—Overruled.

Mr. MILLER.—Exception.
A. No, sir, never a word said to my knowledge.

Mr. McGINN.—Q. You heard the testimony of

Dan McCarty in this action, did you *?

A. Yes, sir.

Q. And the testimony of Mr. Cascaden as to a

conversation that took place in Dan McCarty 's house

about a year ago ? A. Yes, sir.

Q. Do you remember being out there at that time ?

A. Yes, sir, I was there, I remember being there.

Q. Did you have a conversation there that night ?

A. I guess I had some words there. I was under

liquor, I don't know. I would say most anything

when I was under liquor. I don't

—

Q. You don't remember whether you said any-

thing out there 1

Mr. MILLER.—I object.

Mr. McGinn.—Q. Do you remember the words

you said; anything?
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A. I remember we spoke about it, but I don't re-

member the exact words I did say, but I know when I

am drinking I am liable to say most anything.

Q. Did you at that time tell Mr. Cascaden

—

Mr. MILLER.—I object—

The COURT.—He says he don't remember what

he said.

Mr. McGinn.—Take the witness.

Cross-examination.

Mr. ]\IILLER.—Q. For what purpose did Mr.

Scott make this trip to Circle City ?

A. He went to Circle City to get some money, yes,

sir. ' 1^

Q. Had he talked with you about Mr. Dunbar

before he went over there ?

A. No, I don't believe he did.

Q. An}i:hing about bringing over a partner?

A. No, sir, he did not say an}i;hing about bring-

ing over a partner.

Q. Had he said anything about doing it?

A. Doing it ?

Q. About bringing Dunbar over as a jjartner, be-

fore he left ? Did he say if he could he would ?

A. I don 't remember that he said an\i;hing about

it.
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Q. Did be say anything about if?

A. No, I don't believe he said anything about

it. He might say something. Two men going along

together talk a good deal and I don't remember ex-

axctly what he was talking about.

Q. You remember all about what was contained

in that letter, don't you?

A. No, I don't remember all.

Q. You don't? A. No, I don't.

Q. You admit that? A. I admit that.

Q. What did you write to Mr. Scott to which this

letter t ras a response at Circle ?

A. What did I write?

Q. Yes.

A. [ write a letter that we might take in Casca-

den as partner ; that I thought he was a good man to

have V ith us. That is what I wrote over.

Q. Wliat kind of a partner ?

A. As a partner. When you call a partner I sup-

pose a partner in everything.

Q. In freighting or in mining?

A. I don't say mining or freighting. I mean as

a pari ner is what I mean.

Q. Why did you write this letter?

A. Why?

Q. Yes.
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A. Because I thought we might need a partner.

We had all of the work to do and I thought it was

better to have a partner. We didn't know whether

this country was good or not and we didn't have

much money and I thought it would be better to have

three than two.

Q. You wanted a partner ?

A. Yes, sir, if it suited Mr. Scott.

Q. Did you tell Mr. Scott so in the letter?

A. Yes, sir, T told him I believe; I am not sure,

that it would be better.

Q. You told him that Cascaden was a good man ?

A. I says—yes, as far as I know.

Q. How long afterwards was it that you replied

to this letter? A. How long afterwards?

Q. Yes.

A. Well, I can't tell exactly. I know I got a re-

ply to that letter.

Q. Who brought the reply to you?

A. I don't know. The letter was given to me by

somebody coming from Circle; by somebody. I

don't know who it was.

Q. When did you receive it?

A. I received it in November. I can't tell ex-

actly when I did receive the letter.

Q. Did you read it?

A. Mr. Cascaden read it.
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Q. Did you read it?

A. I read it and was there when Mr. Cascaden

read it to me.

Q. Did you read it yourself ?

A. Yes, I read it.

Q. Can you read it?

A. Yes, when it is well written I could read it.

Q. Who wrote it? A. I can't tell.

Q. Did Scott write it

?

A. I can't tell.

Q. Had you ever read any of Scott's writing at

that time? A. Sir?

Q. Can you read Scott's writing?

A. It is pretty hard to prove to me Scott's writ-

ing, Dunbar's writing or anybody's writing.

Q. Can you read Scott's writing?

A. I used to read some of it, but I don't say I can

understand all of it.

Q. Did you read this letter yourself at any time?

A. I started to read it myself.

Q. Can you read this (handing document to wit-

ness). A. Yes.

Q. Read it?

A. Yes, that is the first time I read it, but I seen

it ; I know about it.

Q. Read it aloud?
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A. I can read it , but I can't read it aloud. I can

read it by myself, but I can't read it aloud.

Q. You talk very well, don't you? Make an ef-

fort at it ; do the best you can.

The COURT.—TVhat do you want to do?

Mr. MILLER.—I want to test his statement that

he read that letter himself ; that he can read.

A. (Witness reads.) Is that enough?

Mr. MILLER.—You can read. Q. You had Cas-

caden to read the letter to you ?

A. Yes, sir.

Q. Then you read the letter yourself?

A. Then I read the letter myself, yes, sir.

Q. Who was present when the letter was read by

Mr. Cascaden? A. I don't remember.

Q. Was Mr. Gibson there ?

A. He was around the cabin sometime. I don't

know whether he was there just when the letter was

read or not.

Q. What was Mr. Gibson doing?

A. He was not doing much of an}i;hing.

.Q. What was he doing; cooking? A. Yes.

Q. Was he present at the time the letter was

read? A. That I don't remember.

Q. Will you state the contents of that letter ?
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A. I remember Mr. Scott answered me that he

didn 't want Mr. Cascaden as a partner ; to wait until

he came over and we consulted together. That is

the very words.

Q. That is the statement that you made on direct

examination when Mr. McGinn questioned you?

A. Not exactly the same way.

Q. That is the way you remember it now ?

A. Yes, sir.

Q. And that is the exact language of the letter,

isn't it?

A. I don't say it is. I don't remember.

Q. Wliat was the exact language of the letter ?

A. I say I don't remember the exact language.

Q. Was Dunbar's name mentioned in the letter?

A. I believe it was, yes.

Q. What did it say about Dunbar?

A. It said Dunbar was coming over with him;

something like that.

Q. That is about all, is it ?

A. That is about all I remember.

Q. That he didn't want Cascaden; that Dunbar

was coming over with him ?

A. With him, yes, sir.

Q. Did vou hear Mr. Gibson's testimony?

A. Yes, sir, I did.

Q. Did he tell the truth?
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A. That I don't know; I can't swear lie didn't

or did.

Q. So far as you remember he did tell the truth

of what was written in that letter ?

A. Idon'tlinow. If I had the letter here I could

tell you whether he told the truth or not.

Q. What time did Scott and Dunbar arrive here ?

A. They arrived here—^Mr. Scott arrived here

around New Year's day, after some feed the first

time he arrived here.

Q. Did you talk with him ?

A. He stayed here overnight and went back the

next day with some feed.

Q. Did you talk with him ?

A. Yes, sir, I had a talk with him.

Q. He stopped with you all night, did he ?

A. He got in about 10 or 11 in the evening ; half

past 10 or 11 in the evening.

Q. You talked matters over generally, didn't

you?

A. No, we didn't talk about much of anything.

Q. You told him about what you had been doing

in his absence ?

A. Yes, I told him I had a contract and so on.

Q. What else did you tell him *?

A. I don't remember of teUing him except about

the contract and where we would get some feed.



408 David H. Cascaden vs.

(Testimony of Julian W. Bennett.)

Q. When was it that this deed was made over to

Mr. Cascaden for a half interest in 12 Below on

Cleary?

A. I don't know the day or month it was? I

know it was before I went up river.

Q. Mr. Scott and Mr. Dunbar were present ?

A. I don't remember if they were present.

Q. You don't remember? A. No, sir.

Q. Where was the deed made out?

A, Right there in the house where we are living

now.

Q. What time of day was it ?

A. In the evening.

Q. What is 3^our recollection about the other

parties being present ?

A. I don't remember. They were around the

house there. I believe they were feeding the horses.

They were out somewhere or in. I don't remember

where they were. They might have been around the

house, but I don't remember whether they were or

not.

Q. They were at the house that evening ?

A. I won't swear about that or not that the two

of them were at the house.

Q. What was said about your matters between

you and Cascaden at that time ?
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A. Mr. Cascaden told me, "I want a bill of sale

of a half interest in that ground." I said, "Cer-

tainly, Mr. Cascaden, j^ou shall have it." He says,

"You are going up the river and you don't know

what may happen
;
you are apt to get drowned, '

' or

something of that kind, and I did sign a bill of sale.

Q. You had some talk with Billy Smallwood

about throwing Cascaden out of the Jourack con-

tract, didn't you?

A. No. Yes, that he would be bound to be

thrown out of the contract because he didn't do the

work.

Q. What was that?

A. When he first started. He was suj^posed to

commence working there when I first went up the

Tanana. He was supposed to commence work be-

fore the 10th of December and he put a tent there

and went away and when I came back Jourack was

going to take the ground away from me because we

had not attended to our contract.

Q. When was it you told Billy Smallwood?

A. I said, if he didn't do the work he would get

no interest.

Q. No interest in what?

A. In the Jourack ground ; he must do so much

work or he gets no interest.

Q. Did Cascaden do the work ?
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A. Not that I know of. I never saw the work

or received no work. Mr. Scott was supposed to re-

ceive the work and he said he never did it. That is

all I know.

Q. Did you do the work? A. No, sir.

Q. You got the interest?

A. Yes, sir, by Mr. Scott paying the money for

getting it.

Q. How much did you pay?

A. Mr. Scott paid somewhere around three or

four hundred dollars to get time to do the work.

Q. One hundred and fifty dollars, wasn't it?

A. I don't exactly know.

Q. You are saying something that you don't know

anything about?

A. I say I don't know the exact money he paid

for it.

Q. He paid three or four hundred dollars?

A. That is what I understood. Yes, it is three or

four hundred dollars.

Q. How many claims did that $150 represent ?

A. It won't represent many.

Q. How much was it to represent; 8 claims,

wasn't it? A. No, sir.

Q. How many; 28?

Mr. McGinn.—We object to that as immaterial.
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The COURT.—I don't see the materiality.

Mr. MILLER.—I want to show that they purchas-

ed this interest for $150 and threw Mr. Cascaden out.

The COURT.—Objection sustained.

Mr. MILLER.—Exception.

Q. Who wrote this agreement and where was it

written ?

A. I don't know. Mr. Scott told me about it and

says, "You come over and sign this."

Q. I mean the deed from you to Cascaden ; where

was it written and who Avrote it?

A. I believe Mr. Cascaden wrote it.

Q. Where? A. Right there in the cabin.

Q. Did you sign it? A. Yes, sir.

Q. How long was he there?

A. He was around there for 3 or 4 days, I remem-

ber.

Q. What for; to get this deed?

A. I don't know what for.

Q. Did he ask about the deed at diiferent times?

A. Before that?

Q. During that 3 or 4 days you speak of?

A. Yes, he was writing notices here and the deed,

and I told him to write the deed and any time the

deed was ready I would sign it, and I did so.

Q. What was said about Scott and Dunbar?
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A. I don't remember what was said.

Q. What was said about the other claims ?

A. Which claims'?

Q. On Solo Creek?

A. I don 't remember that there was anything said

about it; ma^^be it was said. I know I gave him a

deed.

Q. Did he say anything about the deed to the Solo

Creek property?

A. I don't know whether he did.

Q. You had a claim staked in your name over

there by Mr. Cascaden?

A. I understood I had quite a few claims, but I

didn't understand where they were; I didn't pay

much attention to it.

Q. You said something about Mr. Cascaden hav-

ing notices prepared there for record?

A. I presmne so, that was what he was supposed

to be doing, writing on the table.

Q. What was said about that?

A. Nothing said about it that I know of.

Q. What was said about Scott and Dimbar there

about their conveying to Cascaden half interests?

A. Nothing said in front of me.

Q. Nothing said between you and Cascaden;

nothing at all? A. Not that I remember of.
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Q. When was anvthing said about it that you re-

member of?

A. I don't remember that there was ever any-

thing said about it.

Q. Nothing said at any time about it ?

A. Nothing said at any time about, no, sir,

Q. Mr. Cascaden had told you about his return

from this staking trip ?

A. That he staked for Scott and Dunbar ?

Q. Yes.

A. Yes, sir, he did. I don't deny that.

Q. Did he tell you about what claims he staked?

A. He told me quite a few but I didn't pay much

attention at that time.

Q. And he told you about staking 12 Below on

Cleary on the right limit for you ? A. Yes, sir.

Q. When did you talk to Scott and Dunbar about

it?

A. I don't remember of ever talking about it,

because I didn't think much of the ground at that

time. We had trouble here besides that and we

never paid no attention to the groimd.

Q. You knew about the discovery of Jesse Noble

and the discovery on Cleary Creek?

A. I know of finding prospects, yes, sir.

Q. They had found pay at that time; you knew

that?
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A. No, I didn't know that that they found pay

on Cleary Creek. I know on Pedro Creek they did.

Q. You were interested in this claim Mr. Casca-

de.a staked for you ? A. Where ?

Q. On Cleary, 12 Below on the right limit?

A. Yes, sir.

Q. You thought considerable of it?

A. Not at that time.

Q. When did you?

A. When they struck it, here last year ; I thought

then there was something there.

Q. Did you think anything of it at the time you

went into partnership with Dunbar and Scott?

A. Well, I did think; certainly I did. They

struck it right along there then.

Q. Why?

A. The}^ struck it right along there on the

benches. I didn't think so much of it though. I

don't think any one of us thought much of it. We
thought a good deal more of Fairbanks.

Q. How did it happen that Dunbar went out on

this trip? A. I don't know nothing about it.

Q. Was it talked about?

A. Not a word. I was not at the house when he

went.

Q. Did you know what he went for ?
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A. No, sir.

Q. You didn't know whether he was going to

stake claims or going out to work %

A. Or chop wood, no, sir.

Q. And you didn't know when he was to return;

no idea? A. No idea, no, sir.

Q. Nothing was said about entering partnership

with him before that ?

A. Nothing, well, there was some words said but

he didn't want to come in until we got straightened

up ; he didn 't want to put in his outfit with our out-

fit as we were too much in debt.

Q. You had an understanding that when you got

out of debt so that he could safely put his property

in with yours he would come in?

A. No; no understanding.

Q. It was talked that way, that you would work

along together the way you did at that present time,

but that at such time as you got out of debt he would

come in with you?

A. If he wanted a show we would give him a show

to come in before we would anybody else; at the

same time we had no partner.

Q. You had a sign made ''Scott, Bennett & Dun-

bar, freighters to all the creeks"? A. Yes, sir.

Q. When did you have that made?

A. In the first part of June.
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Q. You are positive that you didn't make ar-

rangements to have that sign painted in the first part

of May?

A. We were going to have a sign whether we went

into partnership or not. Mr. Dunbar was at our

place and "whether it is Scott, Bennett & Dunbar^"

he says,
'

' I will keep my horses here and pack around

just the same."

Q. So that you had decided you would put in the

extra name whether you went into that partnership

or not? A. Yes, sir.

Q. When was that talked about?

A. Somewhere about the first of June, between

the 28th of May and the 5th of June.

Q. That was talked about when you arranged to

have this sign painted?

A. I don't know when we did have the sign

painted.

Q. It was arranged before you had the sign

painted? A. What; the partnership?

Q. Yes.

A. No, sir, it was not ; that I know.

Q. The partnership existed before you had the

sign painted? A. No, sir, it didn't.

Q. What did Cascaden tell you when he came

back from this prospecting trip ?

A. In the fall of 1902?
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Q. Yes, sir.

A. What did he tell me ? He told me what ground

he staked.

Q. Did he tell you in whose names he had staked

it?

A. Yes, sir, he told me he staked some for Scott,

Dunbar and me.

Q. Did you mention it to Scott and Dunbar when

they came in?

A. No, sir, because I didn't think enough of it

to mention it, and I had something more in my mind

at that time.

Q. How did he happen to stake for yourself,

Scott and Bennett? A. Sir?

Q. How did it happen that Cascaden staked for

yourself, Scott and Bennett?

A. I gave him the names.

Q. Wh}^ did you give him Scott's name?

A. Why did I give him?

Q. Yes.

A. I gave him the name of anybody else that

would come to me and I says "I have a friend here,

take his name, take my friend's name.

Q. You gave him his name because he was a part-

ner with you?

A. Yes, sir, he was a partner with me, Scott was.

Q. That is the reason?
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A. If he was not a partner—I gave names of per-

sons who were not partners—the chances are I would

have given it just the same.

Q. Where did you get the initials of Dunbar?

A. The initials of Dunbar?

Q. Yes?

A. Fred Dunbar I believe was on the letter.

Q. You never knew it before you received that

letter, did you ? A. That name ?

Q. Yes.

A. Yes, I met him in Circle City.

Q. How often? A. How often?

Q. Yes. A. I met him 3 or 4 times.

Q. When?

A. I met him in 1900. I met him in 1901.

Q. You just met him 3 or 4 times in Circle ?

A. I met him on Mastadon in the Circle District

and on the creeks.

Q. You knew Dunbar before?

A. I knew Dunbar before, yes, sir. I knew him

by sight only when I met him.

Q. Did you remember his initials from the time

you met him in Circle?

A. Certainly I do, because there was only a few

men in Circle; and a packer, they are always talk-

ing of him.
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Q. Is that where you got his initial, from meet-

ing him in Circle a year or so before, or in the letter %

Which was it?

A. I couldn't say; I don't remember, because I

can't spell his name, but I can pronounce his name.

Q. Did you go to the letter and get his name and

give it to Cascaden ?

A. No, Cascaden must have wrote it himself.

Q. You asked Cascaden to stake for Scott and

for Fred Dunbar?

A. Yes. I told him Fred Dunbar and Scott are

coming over and if you find more ground over there

go on and put a stake on.

Q. There were a great many people in the Fair-

banks District that you had met over 50 times. You

had a good many friends here, didn't you?

A. I don't know as I had very many; there was

not many here.

Q. Why did you select Fred Dunbar's instead of

selecting some other person that you had met and

knew more intimately then you knew him?

A. Why?

Q. Yes.

A. Why I don't know; maybe for that letter.

Q. Did Mr. Scott tell you to?

A. No, Mr. Scott didn't tell me to.
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Q. Wli}^ did you do it?

A. Why did I do it?

Q. Yes.

A. When I got the letter from Mr. Scott when he

says Mr. Fred Dunbar was coming over and might

come as a partner of ours.

Q. It was in connection with the partnership that

you did it?

A. Yes, sir, when he told me not to take Mr. Cas-

caden in.

Q. You were to be equally interested in what-

ever was acquired?

A. No, there was nothing said about that.

Q. That was what you intended?

A. I don't know what I did intend then.

Q. It was on account of the partnership that Mr.

Scott wrote you that

—

A. (Int.) No, sir; it was not exactly, he was

coming over here and if it would suit him when he

came. over he had a show to come into partners, but

he didn't.

Q. You thought enough of your friends to give

their names to Mr. Cascaden, didn't you?

A. I gave quite a few names to Mr. Cascaden.

Q. What other names did you give?

A. I gave Mrs. Colombe's and some other names,

3 or 4 names. I remember I gave Mrs. Colombe's.
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Q. After Dunbar and Scott arrived from Circle

City you didn't think enough of them to tell them

about tins'?

A. I told you what I done, not what Mr. Casca-

(ien—what he done for me, no, sir, what I done and

not what Mr. Cascaden done.

Q. What do you mean by that ?

A. Mr. Cascaden located that ground for Mr.

Scott and Mr. Dunbar and they were there and I had

no interest in the matter.

Q. Did you tell them about their interest in this

ground ?

A. Which interest? About No. 12? I never

said a word about it.

Q. Did you tell them anything about the ground

that Cascaden had staked for them?

A. No, sir; I thought they knew about it; that

Mr. Cascaden told them about it.

Q. Do you Iziow whether he told them?

A. No.

Q. Did they ever talk to you about it?

A. No ; they never talked to me about it.

Q. Where were the location notices made?

A. I believe they were made—I don't know, I

didn't make th(^m, but I believe they were made in

the house. I see Mr. Cascaden writing on the table.
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Q. You kne^.s^ what be was writing ?

A. I believed be was making notices; I can't

swear tbat be was making notices. He was writing

a good deal, letters, everything, and I don't know

whether be was', making notices or writing letters.

Q. What was said about it?

A. About what.

Q. About the notices there ?

A. I never read one.

Q. What was said about it?

A. I don't remember that anything was said

about it.

Q. How do you know they were made in the

house ?

A. I am not positive they were made in the house.

He was writing on the table and I thought he was

making notices, but I don't know whether he was or

not.

Q. What did you say about these notices when

he offered them to you ?

A. He knew I was going away and what was the

use of giving them to me ; I was going up the river.

Q. Scott and Dmibar were there?

;i. I don't know whether they were there; they

might have been there though.

Q. You were owing Cascaden considerable money

at the time he went out to stake this ground ?
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A. Yes, sir.

Q. You expected him to stake it for nothing and

pay for the recording I

A. No, I didn't expect to. If I didn't expect

him to stake for me for nothing I wouldn't have

given him that half interest.

Q. You expected to give him the half interest in

the ground when he went out?

A. He didn't say a word when he came back. I

said, "Certainly, I will give you a half interest."

Q. How much money were you and Scott, Ben-

nett & Scott, owing him at that time?

A. Four or five hundred dollars.

Q. Six hundred dollars?

A. Maybe $600.

Q. You couldn't pay it?

A. No, I didn't have a dollar myself.

Q. You expected him to stake this ground and

record it?

A. I was giving him a half interest to stake and

record.

Q. You said you had no agreement to give him

any interest?

A. No, sir, I didn't have no agreement before

he went out to stake.

Q. When you gave him the names of your friends

Scott and Dunbar who was to record the notices?
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A. I don't know ; there was nothing said about it,

about Scott and Bennett.

Q. Mrs. Coulombe; who was to record her no-

tice, or any person he staked for, or your friends'

notices ?

A. I don 't know ; nothing was said about it.

Q. You didn't expect Mr. Cascaden to do it, did

you?

A. If I stake and record and get a half interest

—

Q. Was that agreed to?

A. Nothing; it was not agreed; there was noth-

ing said about it. I record my own if I stake ground

for myself; I don't expect somebody else to record

it for me.

Q. When he went out to stake for you, who was

supposed to record?

A. He was supposed to stake and record.

Q. There was no agreement as to the interest

he was to get? A. No, sir.

Q. Then if he staked a claim for you you under-

stood you were to record it?

A. No, sir; I didn't imderstand anything of the

kind.

Q. What did you understand?

A. I didn't understand nothing of the kind.

Q. What did you understand?
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A. I understood he was to stake and record, af-

ter he came back.

Q. And give you the claim for nothing?

A. Xo, I didn't ask him that question.

Q. To pay his own board

—

A. I didn't ask him that: nothing of the kind.

He went out and I told him to stake for me; that

was all that was said.

Q. There was nothing said about the interest that

Scott and Dunbar were to give hiTn f

A. Xo, sir; there was not.

Q. Was aunhiug said about the recording of the

claims he staked for Scott and Dunbar ; any under-

standing ? A. Xot to me.

Q. Xot a word?

A. Xo imderstanding whatever.

Q. You said in your answer to Mr. McGinn's

question that it was understood that Cascaden was
to record these notices, did you not 1

A. Yes, before I went up river I told him to re-

cord.

Q. When was that ? A. After he came back.

Q. Why did you tell him to record?

A. Because I was going away in a few days.

Q. ^Miat claims did you ask hitn to record?

A. Xo particular one; didn't name none of them.
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Q. Why did you ask him to record them?

A. He said, ''You will have to send those claims

and record them." I said, "You wiU have to attend

to them yourself."

Q. Mr. Cascaden told you that you would have

to send them to record?

A. Send them to record. I could not take them

up the Tanana River.

Q. Cascaden spoke to you about taking and re-

cording them before you went up ?

A. He knows the recording office is at Circle and

he is supposed to send them there, I giiess.

Q. Then he went to stake ? I don 't know whether

he did or not.

Q. You had considerable talk with Cascaden

about these claims yourself?

A. Only a few words.

Q. Cascaden asked you for a deed ?

A. Yes, sir.

Q. And you formed a partnership with Dunbar

and Scott on the first of June ? A. Yes, sir.

Q. And on the 20th of July jow. acknowledged

this deed to Cascaden ? A. Yes, sir.

Q. And you owned a third interest in the ground ?

A. On the 20th of July.

Q. And you claim now you own a third interest

in this ground at that time?
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A. Yes, sir, from June.

Q. When you acknowledged that that writing was

your free act and deed ?

A. Yes, sir, I couldn't very well say it was not

my signature.

Q. And Scott and Dunbar knew of this staking

at that timej A. Yes, sir.

Q. Scott and Dunbar knew about this transac-

tion at the time you foimed this partnership they

knew all about it, didn't they? A. In June?

Q. Yes.

A. Yes, sir, when we all bunched in together there

in June.

Q. When did they learn it for the first time ?

A. Which"? About them claims?

Q. Yes, sir. A. That I can't tell.

Q. When did you speak to them the first time ?

A. To Dunbar?

Q. Yes.

A. The last part of May or the first of June; I

can't remember.

Q. When did you speak to Scott the first time ?

A. About that? I don't believe I spoke to Scott.

I spoke to Dunbar and I believe he told Scott. May-

be I spoke to Scott, but I don't remember.

Q. Did you understand that you were to enter
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everything in common at the time you fonned that

partnership? A. Yes, sir.

Q. They knew about this conveyance from you

to Cascaden of a half interest ?

A. I guess so ; the record is there to show.

Q. And you talked all about it and everything was

explained there as to what interest you had when you

went into partnership with them; what interest you

were putting in and what they were putting in?

Dmibar told you what he had done %

A. Yes, sir.

Q. Did he tell you he had staked 12 in his name ?

A. Yes, sir. He said 12 wasn't recorded. I was

the first man spoke about it.

Q. He said that 12 never was recorded?

A. Yes, sir, that is what he told me.

Q. And on July 20 you acknowledged that deed

to Mr. Cascaden?

A. Yes, sir, I did. He asked me to go over and

acknowledge that deed and I said ''I ^vill," and

never thought nothing more about it.

Q. You believed that Cascaden at that time was

entitled to a half interest in that claim?

A. I believed nothing. I just went over and

didn't think of it.

Q. You were drinking a little at that time ?
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A. I don't remember whether I was or not, but

I used to drink a good deal in them days.

Q. You had a little conversation in the presence

of Dan ]\[cCarty and Harry Buro and Dave Cascaden

and John Cascaden sometime in April on Cleary

Creek regarding tliis property? A. Yes, sir.

Q. State that conversation?

A. I can't state it; I don't remember.

Q. State part of it?

A. I went in there, I was pretty full when I went

in there. I was questioned there a few words by Mr.

Cascaden. Mr. Cascaden said, '^TVe will all get

beat; Scott will beat us all out of it." I said *'Yes,

I guess." I was drinking a good deal.

Q. What was said about the Fh^ng Swede or

Mike Bums ?

A. What was said about the Flying Swede or

Mike Burns ?

Q. Yes.

A. Well, I don't know, I don't remember of any

thing.

Q. Did you state you could prove what you said

there by the Flying Swede or Mike Burns ?

A. I don't say that I done so. I was drunk. I

don't remember.

Q. You might have said it? A. Yes, sir.
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Q. What was you doing there ?

A. What was I doing there f

Q. Yes.

A. I was having a petition signed for a license.

Q. What time of day was it?

A. In the afternoon; late in the afternoon I

think.

Q. Having a petition signed for a license?

A. Yes, either in the afternoon or evening.

Q. And these gentlemen who were present signed

it?

A. I don't remember; I am not sure; I can't

swear whether they did or not.

Q. Do you remember the conversation?

A. ISTo, I don't. I know some things were said

about it.

Q. You know Dan McCarty? A. Yes, sir.

Q. You know him to be reliable and truthful?

A. Yes, sir, I do.

Q. You heard his testimony before this court?

A. Yes, sir.

Q. Is his testimony as given true or false?

A. I don't say. I was drunk and I am liable to

say most anything when I am drunk.

Q. You were not likely to tell Cascaden that Scott

was tr3dng to beat him and trying to beat you out of

12 Below on Cleary just because you were drunk?
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A. I am liable to say most anything, I tell you. I

remember I was questioned. I remember something

was said, but I don't remember just what was said.

Q. Say yes or no whether you made that state-

ment or not?

A. I can't say yes or no. I say I don't remem-

ber. I might have said it. I don't say I didn't say

it and I don't say I did say it. I don 't remember. I

was under liquor and went in there with a bottle of

whisky in my pocket.

Q. If you did make that statement you said some-

thing that was false, did you ?

A. That Scott was trying to beat me ?

Q. Yes. A. Yes, sir.

Q. If you made the statement that he was trying

to beat Cascaden you also stated something that was

false?

A. Yes, sir ; I know he never tried to beat me.

Q. Did you say ami;hing about Scott having

kicked you in the stomach?

A. He never kicked me in the stomach.

Q. Where did he kick you ?

A. He never hurt me, that I remember of.

Q. Had he thrown you out of the house?

A. He hadn't thrown me out of the house, no, sir.

Q, Did you have some trouble with him?
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A. Yes, sir, we had a few words because I was

drunk, but I don't blame him very much.

Q. You had had considerable trouble with Scott?

A. Through the liquor I drunk, yes, sir. When

I don't drink I never have trouble with Scott.

Q. And he had thrown you out of the partner-

ship also?

A. No, sir; he hadn't thrown me out of the part-

nership.

Q. When did he put you out ?

A. He never put me out.

Q. What were you doing that winter?

A. I was working here on Cleary Creek.

Q. For the partnership?

A. For the partnership?

Q. Yes.

A. No, I j)ut a man in my place here in town.

Q. Why did you do so ?

A. Because I wanted to get away from town. I

was drinking too much and thought I would get

away.

Q. You heard Mr. Buro's statement?

A. Yes, sir.

Q. Do you know Mr. Buro? A. Yes, sir.

Q. Do you know him to be truthful?

A. Yes, sir.
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Q. Do you believe he heard there that night

everything that he said he heard there *?

A. Yes, sir, I believe it and I don't doubt that I

said it.

Q. You believe that the conversation Buro testi-

fied to to have occurred there that night ?

Mr. McGINN.—We object to that—

The COURT.—Yes.

Mr. MILLER.—Q. TYhat property did you own

in conunon with Scott and Dunbar after Dunbar

came over here"?

A. TYhat property did I own ?

Q. Yes. A. I owned No. 4

—

Q. Did the partnership own?

A. I owned No. 4 on Bear Creek, No. 4 Below,

part of it; and some on Alder Creek, a couple of

claims on Alder Creek; and I owned some on Gran-

ite Creek.

Q. Do you know an^iihing about that paper you

read a moment ago ? A. Yes, sir, I do.

Q. Did you sign it ? A. Yes, sir.

Q. Is that your signature?

A. Yes, sir, I did.

Q. TVho was present at the time?

A. Mr. Barnette was present at the time.
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Q. Did vou see liim at the time that you signed

it?

A. I guess I did. I must have, because I see his

name here.

Q. Who else was present"?

A. Well, I don't remember anybody else.

Q. Was Mr. Dimbar present?

A. Mr. Dunbar? I don't know if he was or not.

I know Mr. Scott came for me to the cabin to sign the

agreement. I was outside. He gave it to Mr. Craven

and I never read it.

Q. Was it read over?

A. I just went in and signed it and I went out

again.

Q. Was it read over to you?

A. No, sir; Mr. Scott was doing the business. I

never read a contract after Mr. Scott made it.

Q. What do you know about the bill of sale of

your interest in No. 12 on the right limit of Cleary

Creek to Manley and Rice and all your other in-

terests ?

A. Well, I sold ever^i;hing to Mr. Scott and Mr.

Dunbar.

Q. You didn't sell to Manley and Rice?

A. No, I sold to Mr. Scott and Mr. Dunbar.

Q. If Scott and Dunbar say that you sold to Man-

ley and Rice through them, they lie, do they ?
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A. I don't know that they lie. I sold—Manley

& Rice, they were the parties, but I signed my share

over to Mr. Scott and Mr. Dimbar.

Q. Why?

A. I don't know; they asked me to do it and I

done it.

Q. TVho asked you to do it?

A. Mr. Scott or Mr. Manley asked me or Mr.

Condon; I don't remember who asked me.

Q. You don't remember things very well, do you?

A. No.

Q. When it is not convenient ? A. No.

Q. Who gave you the money for it ?

A. Mr. Manley did. Mr. Condon did.

Q. Mr. Manley or Mr. Condon?

A. That I can't tell, either. I know somebody

gave me the money.

Q. How much did you get ? A. In cash.

Mr. McGINN.—I object.

The COURT.—Overmled.

Q. Yes. A. In cash?

Q. Yes. A. Twenty-five hundred doUars.

Q. How much did you get besides that?

A. How much did you get besides that?

Q. How much did you get besides that in any

other wav or at anv other time ?
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A. I got a note for the balance of it.

Q. From whom? A. From Manley.

Q. For how much ?

A. Twenty-five hundred dollars.

Q. How much did you get in all for that interest ?

A. Which interest ?

Q. The interest you sold in No. 12 Below on the

right limit of Cleary?

A. I can 't tell you how much I got from that claim

because I sold all my interest for so much money.

Q. For how much ?

A. Twelve thousand five hundred dollars for all

of my property.

Q. Are you paid for it 1 A. Yes, sir.

Q. In full? A. Yes, sir.

Q. How was it paid ? A. How was it paid ?

Q. Yes ? A. How was it paid ?

Q. When? A. It was paid in money.

Q. When was it paid ?

A. It was paid at different times last winter.

Q. I want to know when it was paid. Tell about

it.

A. Twenty-five hundred dollars was paid the first

of August, and $5,000.00 this next July, if I am not

mistaken.

Q. That was July last year?

A. July this year.
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Q. It is not paid yet ?

A. I don't know. I got my money for it.

Q. By discounting the note ? A. Yes, sir.

Q. When was the note to be paid ?

A. In July, it was $7,500.00.

Q. Five thousand dollars of a note and that was

paid when ?

A. Five thousand dollars the first of July.

Q. When was the balance to be paid?

A. The balance of the $12,500.00 ?

Q. Yes.

A. I don't know when it was to be paid; it was

out of my hands.

Q. Explain how it got out of your hands ?

A. I owed a party here some money

—

Q. Name the party? A. Mr. Condon.

Q. You turned it over to Mr. Condon ?

A. Yes, sir.

Q. How much 1

A. Twenty-five hundred dollars turned over to

him that I owed him.

Q. To whom did jou turn over this $2,500 that is

payable this coming July?

A. At the bank ; Barnette.

Q. What about the other $2,500.00 ?

A. Mr. Condon has got it.

Q. When is that payable ?
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A. I don't know.

Q. What did you turn that over to Mr. Condon

for? A. For a debt I owed him.

Q. For what? A. Borrowed money.

Q. You had loaned Mr. Condon money, hadn't

you, a short time before ?

A. I did not.

Q. You don 't know an5i;hing about a $500.00 loan

to Mr. Condon ? A. No, sir, I do not.

Q. You had borrowed money from him?

A. Yes, sir, I had borrowed money from him.

Q. Who made the notes ?

A. I think Mr. Condon did.

Q. Who signed them?

A. Mr. Manley, I believe, did.

Q. Did Mr. Manley and Mr. Rice?

A. I am not sure whether Mr. Rice's name was

on the note or not.

Q. Were the notes made directly to you?

A. Yes, sir, directly to me.

Q. Why did you make a bill of sale to Scott and

Dunbar if the notes were made directly from Manley

& Rice to you?

A. Well, they asked me to do it and I done it; I

don't know why.

Q. Who asked you to do it?



George F. Dunbar et al. 439

(Testimony of Julian W. Bennett.)

A. Some of them.

Q. Who?
A. I believe Mr. Scott did, but I am not sure.

Q. Did Mr. Dunbar? A. No.

Q. Did Mr. Manley?

A. Maybe Mr. Manley did, but I am not sure who

did.

Q. You think it was Mr. Manley?

A. Maybe Manley and maybe Scott. I don't re-

member.

Q. If Mr. Manley gave you money and notes in

the sum of $12,500 you would not give Scott and Dun-

bar a deed would you \\ithout Manley 's request?

A. No, sir, of course not.

Q. It was at Manley & Rice's request that you

gave it? A. Gave what?

Q. The deed to Scott and Dmibar?

A. Yes, sir.

Q. You knew it was being conveyed to Manley &

Rice, didn't you?

A. I didn't know if Mr. Scott was going to seU

the whole thing together.

Q. Why was the deed made by you to Scott and

Dunbar? A. Why?

Q. Yes, sir. A. I don't know.

Q. Yes, you do.

A. How is that? I don't know.
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Q. Haven 't you got any idea ?

A, No, I don't know. They asked me to do it

and I done it.

Q. Why did they ask you to do it?

A. I don't know.

Q. Did they tell you why they wanted it con-

veyed that way? A. No, they didn't tell me.

Q. You know? A. No, sir.

Q. You knew then?

A. No, I don't know, sir.

Q. You knew about the Cascaden matter com-

ing up.

A. No, sir, I didn't know anything about it.

Q. You knew that you had conveyed Cascaden

a half interest in that ground?

A. Yes, sir, I did.

Q. You knew the deed was standing out against

you ? A. Yes, sir.

Q. That had nothing to do with your conveying

to Scott and Dunbar, had it?

A. Not that I know of; I don't know.

Q. You don't know? A. No.

Q. Was anj^thing said about it?

A. Nothing that I know of.

Q. You never heard Cascaden 's name mentioned ?

A. Amongst them parties?

Q. Yes.
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A. I believe I did. Mr. Manley spoke to me, I

believe, when he was trying to buy.

Q. What did he say?

A. He asked me if I signed that bill of sale to

Mr. Cascaden, and I told him yes.

Q. What else was said? A. That is all.

Q. That was before the notes were turned over

to you and that transaction completed?

A. Yes, sir.

Q. Did you speak to Mr. Rice?

A. No, I don 't remember of Mr. Rice speaking to

me about it.

Q. Was anything said about Cascaden in Mr.

Rice's presence during the time this transaction was

being closed up?

A. Was anything said about Cascaden

—

Q. Was Mr. Rice present, and during his pres-

ence was Mr. Cascaden 's name mentioned in connec-

tion with this conveyance

—

A. I don't remember.

Q. (Continuing.)—from you to Scott and Dun-

bar and from Scott and Dimbar to Manley and Rice ?

A. I don't remember.

Q. You remember that Mr. Manley mentioned it

to you before the transactions were completed?

A. Yes, sir.
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Q. Isn't it true that that conveyance was made

from you through Scott and Dunbar to Manley and

Rice to avoid Cascaden 's claim?

A. Not that I know of.

Q. Can you give any other reason why it was

done ? A. No, sir, I cannot do it.

Q. That was the only good reason for doing it?

A. I don't know. I don't know a thing about it

wh}^ it was done.

Q. Do you know anything about a mortgage from

Scott, Bennett & Dunbar to Capt. Barnette in the

spring of 1903, before the 1st of June?

A. Yes, sir.

Q. You know about that, do you?

A. Yes, sir.

Q. What do you loiow about it?

A. I know me and Scott gave a mortgage.

Q. Do you know whether Dunbar was a party to

the mortgage or not ?

A. No, I don't remember.

Q. He might have been?

A. He might have been and he might not.

Q. Mr. Dmibar was with you on this trip up the

river? A. Yes, sir.

Q. How long were you up there ?

A. We left here the first of February and came

back in the middle of April.
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Q. Then wliere were you during all the time be-

fore you went up there during the months of Decem-

ber and January?

A. I was up the river before.

Q. The winter of 1903"?

A. I was up the river and freighting up on the

creeks.

Q. Was Mr. Dunbar with you on two different

trips? A. No, sir.

Q. Were you with Scott and Dunbar princi-

pally during the month of December?

A. December ?

Q. December and January?

A. Neither one of them were here,

Q. Where were you in January?

A. I was around here.

Q. Were you with them?

A. I was with Mr. Scott.

Q. How long?

A. I was quite often that month after the 10th.

Q. You met him almost every day?

A. We went down to the lower post and took a

load of freight out, me and Scott,, and we came back

here and I got ready to go up river, me and Dunbar.

Q. When you went up river who went with you?

A. Mr. Dmibar.

Q. How long were you gone ?
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A. I told you before from the 1st of February to

the middle of April.

Q. During all that time you were together and

camped together in the evening? A. Yes, sir,

Q. What was said about these locations on that

trip? A. Not a word.

Q. You didn't talk about mining properties'?

A. No, we were talking about the river, whether

we were going to get drowned in the water holes;

that was what our troubles were at that time.

Q. You didn't sijeak about claims at alH

A. No, sir.

Q. You talked about the claims you owned be-

sides these?

A. No, we didn't talk much about claims.

Q. Did you own any besides these?

A. Besides which?

Q. Besides what Cascaden had staked?

A. Yes.

Q. Where?

A. On Granite Creek and the Jourack contract

—

Q. They were talked about?

A. The Tom Jourack?

Q. During this trip?

A. I don't remember, there may have been some

words said.
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Q. And the different times you met Mr. Scott

there was nothing said to him about \i%

A. No, sir,

Q. Will you tell us what Mr. Manley said to you

about this Cascaden matter?

A. He said, ''Did you give a bill of sale to Cas-

caden?" I said, "Yes."

Q. What else?

A. That is about all that I remember of.

Q. Did he ask you how Cascaden came to get it

and did you explain how it was that Cascaden had

no interest in it?

A. Well, the way I understood it the claim was

vacant and was not recorded and was restaked by Mr.

Dunbar.

Q. You told him all about how that happened?

A. Yes, I told him the claim was restaked by

Mr. Dunbar.

Q. Did you have any conversation with Rice

about it? A. I don't remember if I did.

Mr. MILLER.—I think that is all.

Redirect Examination.

Mr. McGinn.—Have you any interest in No. 12

''A" now? A. What do you mean

?

Q. At the present time have you got any interest

in that property whatever?



446 David H. Cascaden vs.

(Testimony of A. S. Kirkpatrick.)

A. At the present time, now?

Q. Yes. A. No, sir.

Q. Have you any interest in the result of this

lawsuit? A. No, sir, none whatever.

Mr. McGinn.—That is all.

A. S. KIRKPATRICK, a witness caUed on be-

half of the defendants, after being sworn, testified

as follows:

Mr. McGinn.—Q. What is your name ?

A. A. S. Kirkpatrick.

Q. How long have you resided in Alaska ?

A. Since March of 1898.

Q. In what parts of Alaska have you lived?

A. I came down this river in July, 1899, and have

been in this part of the comitry ever since, and in

this particular part of the countr}^ since 1901.

Q. Are you acquainted with the defendants Ben-

nett, Scott and Dunbar in this action?

A. Slightly.

Q. How long have you known them?

A. I met Mr. Bennett the 3d day of October, 1902.

Q. Where were you in January, February,

March, April and May, 1902? A. 1902?

Q. 1903, rather?

A. 1903, I was down here about 4 miles below

here on the "Jennie M."
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Q. About how many miles from here'?

A. About 4 miles; about half way between here

and Chenoa.

Q. What were you doing?

A. In the mercantile business with a stock of

goods there.

Q. During that time did you have any dealings

with Mr. Bennett and Mr. Dunbar?

A. Yes, sir.

Q. Tell the Court what the dealings were that

you had with them.

Mr. MILLER.—I object.

The COURT.—That is rather indefinite. What is

the purpose?

Mr. McGINN.—I want to show that he had deal-

ings with these people and that he dealt with Scott

and Bennett as a partnership, and that he never dealt

with Mr. Dunbar as a member of that partnership.

Mr. MILLER.—I object to that as not proper and

material testimony. It is not disproving the facts

of partnership proven by the plaintiff.

The COURT.—Objection overruled. It is rather

indefinite ; the way of doing it.

Mr. MILLER.—Exception.
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A. The first business we had with the firm, Mr.

Benneft came in to buy a bill of goods with me, some-

thing over $700.

Q. When was that?

A. I don 't remember the dates. We landed there

on the 16th of September, and it was a month or six

weeks, or perhaps two months later than that; I

don't remember without referring to the account,

Mr. MILLER.—Q. What year are you talking

about ?

A. 1903. He came in and bought a bill of goods

of me in the firm name of Scott and Bennett. He

said that he had a partner, Mr. Scott, I had under-

stood that before, in the packing business—that is,

freighting. Mr. Scott was in Circle at the time and

probabl}^ on his way from Circle here. Mr. Ben-

nett had obtained a contract for delivering some

telegraph supplies from the Tanana Eiver here up

as far the the Goodpasture River telegraph station;

telegraph supplies that I helped to deliver by steam-

boat previous to that time distributed along the line.

I knew that he had this contract and knew a little of

the circumstances. I trusted him for that amount of

goods after inquiring about Mr. Scott's reputation

and finding out the circumstances, I trusted him to

something over $700 worth of goods, and Mr. Scott
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came in there and he was not exactly satisfied with

the way Mr. Bennett had conducted the business, and

at first he thought he would not take all of the goods,

part of them were still stored with us, but finally he

agreed to take them all and asked the bill and agreed

to pay for them. Mr. Scott managed the business

and did pay everything, and took the goods away.

Q. Did you have any other dealings'?

A. I had no other dealings with Mr. Scott and

Mr. Bennett.

Q. Did you have any dealings with Mr. Dunbar

at all? A. Not that year. With Mr. Dunbar?

Q. Yes? A. Yes.

Q. When?

A. He came to my place the first time I met him

on the 17th day of January.

Q. Then what dealings did you have with him?

A. He came in and spoke about the business of

Scott and Bennett.

Q. What did he say?

Mr. MILLER.—We object as hearsay evidence

and as a statement of the witness in his own favor.

The COURT.—Ordinarih', that would be true, but

the circumstances are such that I am inclined to hear

it, it was so long ago and before any of these circum-

stances arose. Objection overruled.
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Mr. MILLER.—Exception.
A. Mr. Dunbar came in and introduced himself

and represented that he had come over from Circle

with some stock and thought of going into partner-

ship with Mr. Scott, but when he got here and found

out the condition, the circumstances, that Mr. Ben-

nett had run them in debt considerable, that he was

not satisfied to go in partnership with him and

wouldn't go in partnership so long as the firm stood

as they did, and he would not be responsible for any

debts contracted by Mr. Bennett ; knowing of his ac-

count he owed us, he would not have anything to do

with it, but he wanted to buy some goods in his own

name, a small bill of goods; he did buy that day

$76 worth of goods and paid for them later on.

Q. After that did you have dealings with Scott

and Bennett up to June of that year ; June, 1903 ?

A. I don't think we had any dealings. Mr. Scott

paid the bill at different times; he didn't pay it all

at once. I don 't remember just exactly how the pay-

ments were made but I know it was not all paid at

once. I think perhaps he made two or three pay-

ments to settle the account and I had no more deal-

ings with him then until last year a little.

Q. Did you have any more dealings with Mr.

Dunbar?
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A. That is the only bill of goods he ever bought

of me.

Q. Mr. Scott left some goods there with you,

didn't he?

A. The original bill that was bought was stored

there; most of it was stored. Mr. Bennett took

some away when he bought it, but the most of it was

stored there until Mr. Scott came in ; and before tak-

ing the bill out he at first didn 't think he would take

them; he said he couldn't afford it, but finally con-

cluded to take all that Mr. Bennett had ordered, and

paid for them ; he assumed the debt, at least said h^

would see that it was paid, and he paid it.

Mr. McGINN.—That is all.

Cross-examination.

Mr. MILLER.—Q. They were generally known

and spoken of as partners?

A. Scott and Bennett?

Q. Scott, Bennett and Dunbar?

A. No, sir, not at that time.

Q. When first? A. In January.

Q. January when? A. 1903.

Q. Not before?

A. No, sir ; not that I know of.

Q. You were about the camp and knew these people
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during that time, did you, and had some relations

with them?

A. Yes, sir, I had been in the camp, as I say, and

I met Mr. Bennett on the 3d day of October. The rea-

son I know the date so particularly is that I was run-

ning the engine for the Tanana Chief ; I was deliver-

ing goods up the river, and when I came back on the

3d day of October I met Mr. Bennett.

Q. Did Mr. Bennett, Mr. Scott or Mr. Dunbar,

either one of them, talk to you at any time during

the summer months about the partnership?

A. Of 1903?

Q. Yes.

A. I don't remember in the summer of 1903

whether they did or not.

Q. Did an}^ other person talk with 3^011 about it?

A. I don 't remember of anybody talking with me.

Q. Did Scott, Bennett or Dunbar ever admit or

deny to j'^ou during the summer months of 1903 that

they were or were not partners?

A. Never denied it or never admitted it; I don't

know anything about their understanding.

Q. How do you know they were not partners be-

fore the fall of 1903?

A. Mr. Scott or Mr. Bennett neither one was

here; I mean Mr. Scott or Mr. Dunbar neither one

was here when I first did business with Mr. Bennett.
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Q. They were working^ together in carrying out

these contracts at least, were they not?

A. I don't know.

Q. You don't know that? A. No, sir.

Q. You know that Mr. Dunbar was with Scott

and Bennett either in the capacity of a partner or in

their employ, as under hire, don't you?

A. Later on after I sold these first goods to them

after the first of January.

Q. What do you know about it before you sold the

goods ?

A. I don't know anything about it.

Q. That was the first of January, 1903 ?

A. The 17th of January that I sold the goods to

Mr. Dunbar?

Q. They were associated together, were they?

A. They might have been, for all I know.

Q. They were and you do know when you think,

don't you? A. Not in January.

Q. Don't you know that Mr. Dimbar was with

them on this contract on the river?

A. That was after the middle of January.

Q. You know that, don't you? A. Yes, sir.

Q. And was principally vrith. them all the time

after that?

A. I don't know anything about that.
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Q. And later that tliey admitted their partner-

ship)
;
you know that also ?

A. I saw their sign.

Q. When did you see it?

A. I don't know; the first time I ever saw it was

last summer, I think the first time I was uj) here.

I was not up here all during that winter of 1903.

Q. You stated that Mr. Dunbar stated that he

came over from Circle to form a partnership with

them, but when he got over he found they were in

debt too much?

A. He didn't say he came to form a partnership;

he said he came with an intention of going in with

Mr. Scott if everything was satisfactory.

Q. When he got here he found they were in debt,

but he came here intending to go into partnership ?

A. Yes, sir.

Q. Did you understand from that that he was a

quiet partner, a silent partner, in the concern?

A. No, sir, I did not.

Q. His horses, sleds and personal effects were not

identified with the partnership in an open way; isn't

that what you understood? A. No, sir.

Q. That his reason for not doing it was to pre-

vent his property, his horses and effects, from being

mingled with the x^artnership matters and become
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liable for the partnershiiD debts; isn't that the rea-

son he stated ?

A. I don't know anything about what his reason

was.

Q. That is the inference you had?

A. No, sir.

Q. What was it?

A. He came in and ordered a bill of goods in his

own name and paid for them.

Mr. MILLER.—That is all.

Re-Examination.

Mr. McGinn.—Q. When did you first know that

Dunbar, Scott and Bennett were partners ?

A. Sometime in the following srnnmer after I met

Mr. Dunbar on the 17th day of January, 1903.

Q. I imderstood you in response to a question to

say January 1st, 1903?

A. I meant what was the first month of the year,

that is the way I have got it into the order book where

I took his order.

Q. Whose order? A. Mr. Dunbar's.

Q. That is what you mean ?

A. That is where I got my dates from, looking

over the old order-book I find that on the first of

January, 1903, he bought goods amounting to $700,



456 David H. Cascaden vs.

(Testimony of A. S. Kirkpatrick.)

consisting of beans, rolled oats, rice and something

else, 4 items.

Q. That was charged to Dvmbar?

A. Yes, sir.

Q. When did you first notice their sign?

A. I was not up here all that winter; I couldn't

have been before sometime the next summer or fall.

Q. What summer'?

A. Of 1903 ; I am not positive that I was up here

even in the summer of 1903.

Mr. McGINN.—That is all.

Cross-examination.

Mr. MILLEE.—Q. You are not very positive

where you were that summer ?

A. I know pretty well where I was since I have

been in the country.

Q. With reference to making trips to Fairbanks,

where were you that suromer? You said a moment

ago you didn't know?

A. I said I am not positive I was here that smn-

mer.

Q. Then you don't know?

A. No, sir.

Q. You knew and you heard these people spoken

of as Scott, Bennett and Dunbar by people gener-

ally? A. In the smimier of 1903 ?
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Q. On our cross-examination before you stated

you didn't know anything about it until January,

1904?

A. I said I didn' know anything about it in Jan-

uary, 1903.

Mr. MILLER.—That is all.

JACK ROSS, a witness called on behalf of defend-

ants, after being sworn, testified as follows

:

Mr. McGINX.—Q. What is your name?

A. Jack Ross.

Q. Are you acquainted with Bennett. Scott and

Dunbar? X. Yes, sir.

Q. How long have you known them ?

A. Since 1902.

Q. When did you come to Fairbanks ?

A. I came in January, 1903, arrived in Fair-

banks.

Q. In whose party? A. In Scott's party.

Q. Scott and Dunbar and how many others were

in that party besides yourself?

A. About half a dozen; Scott, Dunbar, Harry

Taylor, Harry Craven.

Q. I will ask you to state how Dunbar and Scott

conducted themselves upon that trip as to whether or

not they were partners? A. I couldn't say.
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Mr. MILLER.—We object to the question.

The COURT.—OveriTiled.

Mr. McGinn.—Q. Did you know them as part-

ners upon that trip ? A. No, sir.

Q. State whether or not they carried their goods

and traveled independent of each other?

A. No, they carried their goods all bundled up, I

think ; everj^hing was sort of mixed up.

Q. Do you remember the occasion when Mr. Scott

came to Fairbanks for hay? A. Yes, sir.

Q. Whom did he leave in charge of his stock at

that time?

Mr. MILLER.—We object to that as immaterial

^nd improper.

The COURT.—Overmled.

Mr. MILLER.—Exception.

A. I was strictly under Mr. Scott myself and

had nothing to do with Dunbar at all.

Q. Whom did you work for?

A. I worked for Mr. Scott.

Q. Did you work for Mr. Dunbar at all?

A. No, sir.

Mr. McGinn.—That is aU.
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Cross-examination

.

Mr. MILLEE.—Q. You say you worked for Mr.

Scott. You were simply hired by Mr. Scott?

A. I asked him to come oyer with him; I was

simply trayeling, getting my things oyer with him.

Q. In regard to your arrangements about coming

oyer, you say you had talked with Scott in reference

to any arrangements you had made ?

A. Yes.

Q. You met Dunbar and Scott both at Circle?

A. I knew them both there.

Q. You met them there just before leaying or

shortly before ?

A. Yes, I met them before leaving.

Q. Were they together in purchasing their out-

fit?

A. I don't know; I wasn't around them until the

day we left more than to meet Scott. I spoke to Scott

about coming oyer with him. I was a little under

the weather and thought I could get a lift with the

horses.

Q. What, if anything, did Scott say about Dun-

bar coming oyer with him?

A. He didn't say nothing that I know of.

Q. Did he say anything about the extent of the

outfit he was bringing over?

A. No, sir ; nothing of his private business.
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Q. There was nothing said about the quantity of

goods he was bringing over? A. No, sir.

Q. Or the number of horses ?

A. No, sir, I don't thiiik so.

Q. What business w^as he engaged in ? Was there

any conversation about that at any time from the

time you met him in Circle and during the trip, about

the business in which lie was engaged and what he

intended doing when he got over here ?

A. I heard some here say that he had a contract

from the government, Mr. Scott had, but I spoke to

Mr. Scott, I says—I met him and I asked him if

I could go with him ; I was at Circle, and he says, yes,

he was glad to have me, and I was strictly under Mr.

Scott himself ; I never looked to anybody else for or-

ders or anything.

Q. Scott and Dunbar packed up at Circle City

together and started together ?

A. Yes, they were all together.

Q. And stayed together all the way over?

A. And stayed together all the way over.

Q. Camped together?

A. Camped together.

Q. Helped each other when they met with diffi-

culty on the trail? A. Yes, sir.

Q. Worked together?

A. And worked together, yes, sir.
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Q. The goods were somewhat mixed and mingled

on the different sleds together?

A. Yes, sir.

Q. Thev camped together?

A. Camped together; yes, sir.

Q. When did you get over here?

A. About the loth of January ; left about the first

of December and got over here about the 15th of

January.

Q. And you left Scott and Dunbar together?

A. I left them at Golden; they came into town

and I left them at Golden.

Q. And you met them later?

A. I have met them off and on since that.

Q. And they were always together, and are to-

gether now?

A. As far as I know here.

Q. And were inseparable ? You resided here con-

tinuously since that?

A. Yes, I have resided in the district.

Q. Since Dunbar came over you heard the firm

spoken of, the concern, frequently, have you not, as

Scott, Bennett & Dunbar?

A. I heard it once, I believe.

Q. Then you heard Scott, Bennett and Dunbar

spoken of quite frequently?

A. I have heard it, yes.
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Q. Since the early spring of 1903 and since that

time you have heard it and they have been generally

known to have been associated together since that

time ?

A. I heard that Bennett pulled out some time

ago ; I am not sure.

Q. But their affairs seem to be united?

A. I don't know their business at all.

Q. You know they were together in packing?

A. I heard it.

Q. You had no business relations with them after

coming over here ? A. No, sir.

Mr. MILLER.—That is all.

Mr. McGinn.—That is aU.

And thereupon, the defendants rested their cause.

And thereupon, the plaintiffs offered to introduce

in evidence a deed from Harry Craven to Dunbar

and Scott.

To which offer the defendants objected on the

groimds that the same was inmiaterial. Which ob-

jection was overruled by the Court and said deed was

admitted in evidence and marked Plaintiff's Exhibit

"B" for the purposes of identification. To which

ruling of the Court the defendants then and there

excepted and an exception was allowed. Said deed

being in words and figures as follows, to wit

:
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Know all men by these presents, that Harry Craven,

of Fairbanks, Alaska, the party of the first part, for

and in consideration of the sum of one dollar, coin

of the United States of America, to him in hand paid

by Charles Scott and George F. Dnnbar, both of Fair-

banks, the parties of the second part, the receipt

whereof is hereby acknowledged, does by these pres-

ents sell unto the said parties of the second part, their

executors, administrators and assigns, an undivided

one-half interest in creek claim No. 1 on Granite

Creek, a tributary of Pedro Creek.

And the party of the first part does for himself,

his heirs and executors and administrators, covenant

and agree to and with the said parties of the second

part, their executors, administrators and assigns to

warrant and defend the sale of said property unto

the said parties of the second part, their heirs, admin-

istrators and assigns, against all and every person

and persons whomsoever lawfully claiming or to

claim the same.

In witness whereof, I have hereiuito set my hand

the eleventh day of Jiuie, in the year of our Lord one

thousand nine hundred and four.

(Sd.) HARRY CRAVEN.

Witness

:

E. B. CONDON,
W. T. VANDERPOOL.
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District of Alaska,

Fairbanks,—ss.

This lOtli day of June, 1904, before me, Edward

B. Condon, a notary public in and for the said Dis-

trict, residing at Fairbanks, came Harry Craven, to

me known to be the same person who executed the

above instrument and acknowledged that he signed,

sealed and delivered the same of his own free will

and act and for the purposes therein set forth.

Witness my hand and notarial seal, the day and

year in this certificate first above written.

[Seal], (Sd.) EDWARD B. CONDON,

Notary Public.

GEORGE FREDERICK DUNBAR, defendant,

a witness called by plaintiff in rebuttal, having been

sworn, testified:

Mr. MILLER.—Q. In what business, in what re-

lation, were Manley & Rice at the time of the convey-

ance by Scott and Bennett of a third interest in 12

l>elow on the right limit of Cleary Creek to them ?

Mr. McGinn.—We object as irrelevant, incompe-

tent and immaterial and not proper rebuttal testi-

mony.

The COURT.—Overruled.
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Mr. ADAMS.—I make objection to that on behalf

of Manley & Rice; there is no evidence here in the

direct examination connection that matter ; there was

nothing in chief connecting Manle}^ & Rice in this

matter.

The COURT.—There was evidence in the first

place showing the transfer to Manley & Rice.

Mr. ADAMS.—There was evidence; a deed; but

that is all.

The COURT.—I suppose it is preliminary.

Mr. ADAMS.—We didn't disp>ute that deed.

The COURT.—What is the proposition 1

Mr. MILLER.—To prove the partnership between

Manley & Rice.

Mr. ADAMS.—We admit that.

The COURT.—Then that is all right; it is admit-

ted.

Mr. MILLER.—That is all.

E. T. BARNETTE, a witness called by plaintiff,

after being sworn, testified as follows

:

Mr. MILLER.—Mr. Barnette, you have resided

here for some time? A. Yes, sir.

Q. What business are you engaged m%
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A. Banking business at present.

Q. What official position do yon hold in the city,

if any? A. Mayor.

Q. Have you known Scott, Bennett and Dunbar

for some time ? A. I have.

Q. How long?

A. I have known Mr. Scott since 1900, Mr. Dun-

bar, I met him, I think, in 1902, I think it was, or

early in 1903 ; Mr. Bennett I met in the fall of 1902.

Q. Have they since been related in business in

any way?

A. Yes, sir, I believe so.

Q. In what business, in what way ?

A. Freighting, mining.

Q. In what capacity were they associated togeth-

er; in conunon as partners, or otherwise?

A. I believe so.

Q. How long, to your knowledge, have they been

so associated together?

A. Well, I couldn't say how long.

Q. Do you know anything about this agreement,

captain? A. Yes, sir.

Q. Did you witness it? A. I did.

Q. Did you draw it yourself?

A. Yes, sir, that is my writing.

Q. At whose request did you write it ?
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A. I don't remember; the fact is, I didn't reijiem-

ber this document ; I was asked if I did remember it,

but I didn't remember it until I saw it now.

Q. Can you remember whether it was one of the

firm of Sr-ott, Bennett and Dimbar, one of those

three gentlemen?

A. 1 2:>resume it was ; T couldn't say for sure.

Q. Were they present, any one or more of them,

at the time you wrote it. at the time the arrangements

were made for writing it?

A. "Well. I presiune they were; they got me to

write it, but I don't remember the particulars.

Q. Can you refresh your memory and state

whether they were present, state if any one of them

were present or more?

A. Xo, I wouldn't want to say, but I feel positive

they were but which one and who I couldn't sav.

Q. Did you witness these signatures?

A. I presume I did.

Q. Did you see those parties sign or did anyone

vouch for those parties having signed it?

A. I couldn't tell you as to that.

Q. TVliat is your recollection regarding it?

A. My recollection is very poor ; but I know that

is my writing.

Q. What about Bennett and Dimbar?
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A. I couldn't say as to them; whether it is their

writing or not.

Q. In witnessing a signature you satisfy yourself

always as to the genuineness of it and as to its being

properly signed? A. Usually.

Q. You are satisfied now that you saw those peo-

ple sign then, or else you questioned certain mem-

bers of the concern as to the signatures of the offers,

are you not 1 You satisfied yourself that it was reg-

ular?

A. I am satisfied that there must have been some

of the names on there or I wouldn't have witnessed it,

but whether they were all on there at the time I wit-

nessed it or not I wouldn't say, or possibly one man

wrote the names, I couldn't say.

Q. If they were all on there at the time you wit-

nessed it you are satisfied that you either saw them

sign it or that you were satisfied otherwise that they

did sign it, are you not. Captain 1

A. I am satisfied that Scott signed it because I

know his writing.

Q. I state that you are satisfied now that their

signatures were either there when you signed it or

else you were satisfied if they were there that they

were the signatures of these parties by reliable per-

sons, when you witnessed it.
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(Testimony of E. T. Barnette.)

The COUET.—Let liim state what he knows about

it, or what he remembers.

A. No, I couldn't say as to that.

Mr. MILLER.—Q. You don't remember at whose

request you wrote it ? A. No, I do not.

Q. Do you know what time these people first held

themselves out as partners and were associated to-

gether in business generally? Scott, Bennett and

Dunbar? A. No, I couldn't say.

Q. State as near as you can?

A. It was in 1903.

Mr. MILLER.—That is all.

Cross-examination.

Mr. McGINN.—Q. Did you have any conversa-

tion with Mr. Dunbar in March and April of 1903 as

to whether or not he was a partner with Scott and

Bennett ?

A. I couldn't state as to the exact tune, but it was

early in the spring that Mr. Bennett and Mr. Dunbar

were moving some govermnent freight from Chena

to the Goodpasture. I was talking with Mr. Bennett

about the trip and I made the remark that Mr. Ben-

nett would have to take very good care of the horses

or the}'' wouldn't hold out on a trip of that kind, and

Mr. Dunbar made the remark that excepting three
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horses or mules the animals belonging to him and

that he would look out for the animals as they were

personally his own property.

Mr. McGinn.—That is all.

Mr. MILLER.—No questions.

And thereupon, the plaintiffs recalled FRED
DUNBAR, who testified that the signature attached

to ]?*laintif(: 's Exhibit "C," so marked for the pur-

pos(;s of identification, was his signature.

Whereupon, the plaintiff offered to introduce the

same in evidence. To which offer the defendants

then and there objected on the grounds that the

same was irrelevant and immaterial. Which objec-

tion was overruled by the Court and said exhibit "C"

admitted in evidence. To which ruling of the Court

the defendants then and there excepted and an excep-

tion was allowed.

Said exhibit being in words and figures as follows,

to wit

:

Plaintiff's Exhibit "C."

Contract and agreement, made and entered into

this 22d day of Jan., 1903, bj^ and between Charles

Scott, John Bennett and G. F. Dimbar, parties of

the first part, and M. J. Irvine and Henry Craven,
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parties of the second part. The parties of the first

part agree to give to the parties of the second part

an undivided one-half interest in No. 1, Granite

Creek, a one-fourth interest in No. 4, Below on Bear

Creek, a one-fourth interest in No. 4 Above on Bear

Creek, and the parties of the second j^art agree to

do the following named work for the above-named in-

terests : To sink 3 holes to bedrock on No. 6 Abovie

on Pedro Creek. To sink 4 holes to bedrock on No.

4 Above on Bear Creek. The parties of the first part

agree to turn over to the joarties of the second part

the said interest in Granite and 4 Below on Bear, as

soon as the above-named work is completed. The

above-named work is to be completed by May 1st,

1903.

Parties of the first part:

CHARLES SCOTT,

JOHN BENNETT.
G. F. DUNBAR.

Party of second part:

M. J. IRVINE.

Witness

:

E. T. BARNETTE.

The foregoing consists of all the testimony and ev-

idence of the witnesses given upon the trial of this

cause, and all documents and papers of whatsoever a
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nature introduced upon the trial of this cause, and

the same is in all respects full, true and correct.

That after the conclusion of all the evidence and

testimony of this cause the same was submitted to

the Court for consideration, and thereafter and with-

in the time prescribed by the rules of this Court and

before the findings of fact and conclusions of law

were signed by the Court and filed by the clerk, the

defendants herein requested the Court to make the

following findings of fact and conclusions of law, to

wit:

I.

That the defendants Dunbar, Scott and Bennett,

were not on the 30th day of November, 1902, or at

any time prior to the first day of June, 1903, part-

ners as miners, packers or otherwise.

11.

That the plaintiff did not on the 30th day of No-

vember, 1902, or at any other time, enter into an

agreement with the defendants, Dunbar, Scott and

Bennett, as copartners or otherwise, by the terms

and conditions of which the plaintiff was at his own

expense, or otherwise, to proceed to search for, pros-

pect and stake placer mining claims for and on ac-

count or in the names of said defendants or either

of them, or that in consideration of which, the defend-

ants or either of them promised, agreed or cove-
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nanted with the plaintiff or otherwise, that they

would forthwith, or at any time after such staking

perform the other requirements exacted by the rules

and regulations governing the location of placer

mining claims or vacant public lands, or more par-

ticularly record said locations and give to the plain-

tiff a share and interest of one-half (1-2) in all such

locations made by him for them or either of them or

otherwise.

III.

That the plaintiff did not in pursuance of said

agreement or any agreement, on or about the 2d day

of December, 1902, or at any other time, stake for the

defendants, Dunbar, Scott and Bennett, the placer

mining claims described in paragraph 3 of plaintiff's

second amended complaint, or any of them.

IV.

That the plaintiff did not at any time discover gold

wdthin the boundaries of any of said claims in said

paragraph 3, described, and did not and has not at

any time prospected said claims in any way.

V.

That the defendants, Dunbar, Scott and Bennett,

never at an}^ time fraudulently or otherwise connived

or conspired together, for the purpose or with the in-

tent to cheat or defraud the plaintiff out of his one-
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half (1-2) interest, or out of any interest in said

properties described in the com]3laint, and said de-

fendants did not abstain in pursuance of any scheme

or otherwise from recording the locations of said

claims described in said complaint, or any claims

with the intention or with the purpose of causing said

claims to lapse and revert and become reopen for en-

try, on account of the failure to record said notices

or otherwise, or at all.

VI.

That the defendants did not with intent to defraud

the plaintiff, re-enter the claims described in para-

graph 3 of plaintiff's second amended complaint.

And as a conclusion of law

:

I.

That the plaintiff shall recover nothing by this ac-

tion, and that the defendants are entitled to a decree

ordering and adjudging that said plaintiff recover

nothing by this action, and that the defendants re-

cover their costs and disbursements.

Which findings of fact and conclusion of law the

Court refused to sign, as the findings of fact and con-

clusion of law in the above-entitled cause, or find-

ings of fact or conclusions of law of similar import

hereto.

To which ruling of the Court in refusing to make

findings of fact as is set forth in paragraphs 1, 2, 3,
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4, 5 and 6, the defendants then and there excepted

and an exception was allowed by the Court to the de-

fendants, for a refusal to make each, any and all of

said findings of fact hereinbefore specified.

And to the ruling of the Court in refusing to find

as a conclusion of law, as requested by the defend-

ants, as hereinbefore set forth, the defendants then

and there excepted and an exception was allowed by

the Court.

That before the findings of fact and conclusions of

law were signed in this cause, the defendants herein,

duly objected to the same as follows

:

The defendants object to finding of fact No. 1, on

the grounds that said finding of fact was not sup-

ported by, and was contrary to, the evidence given

upon the trial of said cause. Which objection was

overruled by the Court, and the defendants then and

there excepted and an exception was allowed by the

Court.

The defendants objected to finding of fact No. 2,

on the grounds that said finding of fact was not sup-

ported by, and was contrary to, the evidence given

upon the trial of the above-entitled cause, and that

the same was irrelevant and immaterial and not with-

in the issues raised by the pleadings in said cause.

Which objections were overruled by the Court and

to which ruling of the Court the defendants then and
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there excepted and an exception was allowed by the

Court.

The defendants objected to finding of fact No. 3,

on the grounds that the same was irrelevant and im-

material, and not within the issues raised by the

pleadings in this cause, and is not supported by any

evidence given upon the trial of said cause. Which

objections were overruled by the Court, to which rul-

ing of the Court the defendants then and there ex-

cepted and an exception was allowed by the Court.

The defendants objected to finding of fact No. 5,

on the grounds that the same was irrelevant and im-

material and not within the issues raised by the plead-

ings in this cause, and is not supported by any evi-

dence given upon the trial of said cause, and is con-

trary thereto. Which objections were overruled by

the Court, to which ruling of the Court the defend-

ants then and there excepted and an exception was

allowed by the Court.

The defendants objected to finding of fact No. 6,

on the grounds that the same was irrelevant and im-

material and not within the issues raised by the

pleadings in this cause, because the same was not

supported by any evidence given upon the trial of

said cause and was contrary thereto. Which objec-

tions were overruled by the Court. To which ruling

of the Court the defendants then and there excepted

and an exception was allowed by the Court.
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The defendants objected to finding of fact No. 7,

on the grounds that the same were immaterial and

irrelevant and not within the issues raised by the

pleadings in this cause, and not supported by any

evidence given upon the trial thereof and as being

contrary thereto. Which objections were overruled

by the Court. To which ruling of the Court the de-

fendants then and there excepted and an exception

was allowed by the Court.

The defendants objected to finding of fact No. 8,

on the grounds that the same was irrelevant and im-

material, and not within the issues raised by the

pleadings in the above-entitled cause, and not being

supported by any e^^dence given upon the trial of

said cause and as being contrary thereto. Which ob-

jections were overruled by the Court. To wliich rid-

ing of the Court the defendants then and there ex-

cepted and an exception was allowed by the Court.

The defendants objected to finding of fact No. 9,

on the grounds that the same was irrelevant and im-

material and not within the issues raised by the

pleadings in this cause and not being supported by

the evidence given upon the trial of said cause.

Which objections were overruled by the Court. To

which ruling of the Court the defendants then and

there excepted and an exception was allowed by the

Court.
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The defendants objected to that portion of finding

of fact No. 10, which found that on Juty 1st, 1903,

and for a long time ^irior thereto, the placer mining

claims so described in Bennett's said deed to Casca-

den had been duly located by the defendants, Bennett,

Scott and Dunbar, for the reason that said portion of

said finding is irrelevant and immaterial and not

within the issues raised by the pleadings in this

cause, and is not supported by an evidence given

upon the trial of cause and is contrary thereto.

Which objections were overruled by the Court. To

which ruling of the Court the defendants then and

there excepted and an exception was allowed by the

Court.

The defendants objected to finding of fact No. 11,

for the reason that the same was irrelevant and im-

material and not within the issues raised by the

plf^adings in this cause, and was not supported by

anT evidence given upon the trial of said cause and

is contrary thereto. Which objections were over-

ruled by the Court, to which ruling of the Court the

defendants then and there excepted and an exception

wa 5 allowed by the Court.

The defendants objected to finding of fact No. 12,

for the reason that the same was irrelevant and im-

material and not within the issues raised by the

pleadings in this cause, and not supported by smj

evidence given upon the trial of said cause and is



George F. Dunbar et al. 479

contrary thereto. Which objections were overruled

by the Court, to which ruling of the Court the de-

fendants then and there excepted and an exception

was allowed b}^ the Court.

The defendants objected to conclusions of law be-

fo] e the same were signed and filed in this cause as

follows

:

l^he defendants objected to conclusion of law No.

2, for the reason that the same was irrelevant and

immaterial, and not within the issues raised by the

pleadings in the above-entitled cause, and is not sup-

ported b}^ any finding of fact made and filed by the

Court and as being against the law. Which objec-

tion?^, were overruled by the Court, to which ruling of

the Court the defendants then and there excepted

and an exception was allowed by the Court.

The defendants objected to conclusion of law No.

3, for the reason that the same was irrelevant and

immaterial, and not within the issues raised by the

pleadings in the above-entitled cause, and is not sup-

ported by any finding of fact made and filed by the

Court and as being against the law. Which objec-

tions were overruled by the Court, to which ruling

of the Court the defendants then and there excepted

and an exception was allowed b}'^ the Court.

The defendants objected to conclusion of law No.

4, for the reason that the same was irrelevant and im-

material and not within the issues raised by the



480 David H. Cascaden vs.

pleadings in the above-entitled cause, and is not sup-

ported by any finding of fact made and filed by the

Court and as being against the law. Which objec-

tions were overruled by the Court, to which ruling

of the Court the defendants then and there excepted

and an exception was allowed by the Court.

That the defendants objected to the ruling of the

Court in making and filing the findings of fact and

the conclusions of law hereinbefore specially objected

to on tlie grounds herein stated. Which objections,

and each and all of them, were overruled and the

findings of fact and conclusions of law were made

and filed in this cause, over the objections of the de-

fendants as hereinbefore stated. To which ruling of

the Coiu't in overruling said objections and in mak-

ing and filing said findings of fact and conclusions of

law, the defendants duly excepted and an exception

was duly allowed by the Court.

And now in furtherance of justice, and that right

may be done, the defendants present the foregoing

bill of exceptions in this case and pray that the same

may be settled, allowed and signed and certified by

the judge of this court in the manner prescribed by

law.

McGINN & SULLIVAN,

Attorneys for the Defendants.
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Sei'\dce of a true copy of the foregoing bill of ex-

ceptions is hereby acknowledged this 24th day of

August, 1905, at Fairbanks, Alaska, by receiving a

true copy thereof duly certified to be such.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

[Title of Court and Cause.]

Order Settling Bill of Exceptions.

Be it remembered, that upon this 29th day of Au-

gust, 1905, the above-named defendants presented

their biU of exceptions to the above-entitled court

for settlement. Which said proposed bill of excep-

tions was served and filed within the time allowed

by an order of this Court. Which said bill of excep-

tions consists of the foregoing typewritten pages of

the proceedings and testimony given by the witnesses

of the respective parties, given on the trial of said

cause, as well as the exhibits and documentary evi-

dence introduced on said trial;

And it appearing to the Court from an examina-

tion of said bill of exceptions that the same contains

all the evidence and testimony introduced and given

upon the trial of said cause^ and that all the objec-

tions therein set forth were made as in said bill of

exceptions recited, and that exceptions were taken to

the rulings of the Court as therein set forth and that

wherever in said bill of exceptions, an exception was
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saved by the defendants, the same was allowed them

by the Court.

And it further appearing to the Court, that the

proceedings, evidence and testimony therein set forth

is in all respects full, true and correct

;

And the Court having on this 8th day of Septem-

ber, 1905, upon having overruled the plaintiff's ob-

jections and proposed amendments to said bill of

exceptions

;

Now, therefore, on motion, it is hereby ordered

and adjudged that the foregoing typewritten pages

from I to , inclusive, be and the same is hereby

approved, allowed and settled as the bill of excep-

tions in the above-entitled cause, and made a part of

the record herein.

And it is further ordered and adjudged that the

foregoing bill of exceptions contain and includes all

the evidence, testimony and proceedings had upon the

trial of the above-entitled cause, not appearing of

record, and that the same is in all respects, full, true

and correct.

Done at Fairbanks, Alaska, this 8th day of Au-

gust 1905.

JAMES WICKERSHAM,
Judge of said Court before whom said cause was

tried.

[Endorsements] : No. 165. Cascaden vs. Dunbar

et al. Original Bill of Exceptions and Order Allow-
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ing Bill of Exceptions. Filed in the District Court,

Territory of Alaska, Third Division. Sept. 16, 1905.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.] -. >
•

Assignment! of Errors.

Comes now the above-named plaintiff and files the

following assignments of error upon which he will

rely on his appeal from the decree made in the trial

court on the 15th day of June, 1905, in this action

:

I.

That the Court erred in refusing to make the find-

ing of fact as set forth in paragraph one of plain-

tiff's proposed findings of fact and conclusions of

law, as follows:

"That on the 30th day of November, 1902, the

plaintiff entered into a contract with defendants

Scott, Bennett and Dunbar, as alleged in the second

paragraph of the plaintiff's complaint."

11.

That the Court erred in refusing to make the find-

ing of fact as set forth in paragraph two of the plain-

tiff 's proposed findings of facts and conclusions of

law, which is as follows

:

"That at the tune said contract was entered into

between said parties, the defendants Scott, Bennett
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and Dunbar, resided at ''Fairbanks, Alaska, and

were then general partners engaged in freighting

and in locating placer mines in that vicinity.
'

'

III.

That the Court erred in refusing to make the find-

ing of fact as set forth in paragraph three of the

plaintiff's proposed findings of fact and conclusions

of law, which is as follows

:

"That in pursuance of said agreement and in ac-

cordance with the conditions thereof, the plaintiff

did on the second day of December, 1902, duly stake

for and in the names of the defendants, the placer

mining claims described in the third paragraph of the

plaintiff's complaint, in the names of Scott, Bennett

and Dunbar as therein alleged.
'

'

IV.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph five of plaintiff's

proposed findings of fact, which is as follows

:

"That the defendants, Scott, Bennett, and Dun-

bar, under said agreement with Cascaden, were, at

the time said claims were staked for them by Cas-

caden, and continuously for more than one year

thereafter, equal owners in said claims.
'

'

V.

That the Court erred in refusing to make the find-

ings of fact set forth in paragraph seven of plain-

tiff's proposed findings of fact, which is as follows;
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"That on the 20th day of December, 1902, and for

some months afterwards, the recording of&ce was lo-

cated at Circle City, Alaska, and some two hundred

miles distant from Fairbanks, Alaska. '

'

VI.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph eight of plaintiff's

proposed findings of fact, which is as follows

:

"That Scott and Dunbar had notice of Cascaden's

action in staking the claims in the names of the par-

ties, LQ pursuance to said agreement. '

'

VII.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph nine of plaintiff's

proposed findings of fact, which is as follows

:

"That on May the 21st and 21th, 1903, Dunbar re-

located for the defendants, Scott, Bennett and Dun-

bar, all of said locations so made by Cascaden for

them, and restaked them in the names as alleged and

set forth in said third paragraph of said complaint."

VIII.

That the Court erred in refusing to make the find-

ing of fact set forth in joaragraph five of plaintiff's

tiff's proposed findings of fact and conclusions of

law, which is as foUows

:
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"That defendants, Scott, Bennett and Dunbar,

were guilty of fraud in retaining and abstaining

from recording said notices of location of said

claims, and in relocating said claims in the names

of the defendants, other than the names in which

they were originally located by Cascaden for them,

in an attempt to obtain for themselves and for their

own benefit the interest that inures to Cascaden un-

der said agreement."

IX.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph twelve of plain-

tiff's proposed findings of fact, which is as follows:

"That at the time of said agreement and continu-

ously thereafter and at the time of the relocation by

Dunbar, the defendants, Scott, Bennett and Dunbar,

sustained a fiduciary relation to each other and to

the plaintiff respecting the claims so staked by Cas-

caden under said agreement for them."

X.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph fourteen of plain-

tiff's proposed findings of fact, which is as follows:

"That Manley and Rice were, prior to and at the

time of said conveyance to them of said interest in

said claims by said defendants Scott and Dunbar,

aware of the rights and interests of the plaintiff
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herein thereto and that they took the same with no-

tice of his rights and interests."

XI.

That the Court erred in refusing to make the find-

ing of fact set forth in paragraph seventeen of plain-

tiff 's proposed findings of fact, which is as follows:

"That all the allegations and averments of the

plaintiff's complaint are true, and all the denials

and allegations of the defendants' answer are un-

true.
'

'

XII.

That the Court erred in refusing to make and find

as a conclusion of law as set forth in paragraph one

of plaintiff" 's proposed conclusions of law, which is

as follows

:

"That on the 21st day of May, 1903, and at the

time the claims described in plaintiff's complaint

herein were relocated by Dunbar, said claims were

not open to relocation by the defendants adversely

to the plaintiff."

XIII.

That the Court erred in refusing to make and find

as a conclusion of law as set forth in paragraphs two

of plaintiff's proposed conclusions of law, which is

as follows:

"That the acts of Dunbar in relocating said claims

on or about the 21st day of May, 1903, were not a
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valid relocation of the same and the recording of no-

tices of location thereunder related back to and per-

fected the location by Cascaden for them of De-

cember 2d, 1902."

XIV.

That the Court erred in refusing to make and find

as a conclusion of law as set forth in paragraph three

of plaintiff's proposed conclusions of law, which is

as follows:

'

' The defendants are charged and held as construc-

tive trustees ex maleficio of the equitable interest of

Cascaden in said claims under said agreement and

conveyance."

That the Court erred in refusing to make and find

as a conclusion of law as set forth in paragraph four

of plaintiff's proposed conclusions of law, which is

as follows

:

'

' That the plaintiff is the owner and entitled to the

possession of an undivided one-half interest in all

the placer mines located by him under said agree-

ment as the same are described in plaintiff's com-

plaint on file herein, against the defendants, all and

severally, and all persons claiming or to claim the

same under them.

XV.

That the Court erred in refusing to make and find

as a conclusion of law as set forth in paragraph five
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of plaintiff's proposed conclusions of law, which is

as follows

:

'

' That the plaintiff is entitled to prevail herein and

entitled to a decree of this Court decreeing a specific

performance of said agreement, and to a conveyance

of an imdivided one-half interest in and to all the

clauns as the same are described in plaintiff's com-

plaint on file herein.
'

'

XYI.

That the Court erred in refusing to enter a decree

in favor of the plaintiff and against the defendants

for an undivided one-half interest in said placer min-

ing claims.

Wherefore the plaintiff prays that the judgment

and decree of said Court be altered and amended,

and that a judgment and decree be entered in his

favor for an undivided one-half interest in and to

said placer mining claims, and that he have such

other relief as in law he is entitled to.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

Service of the foregoing assigmnent of error here-

by acknowledged at Fairbanks, Alaska, this 13th day

of September, 1905,

McGINN & SULLIVAN,
CONDON, HESS & BROWN,
W. H. ADAMS,

Attornevs for Defendants.
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[Endorsements] : District Court, Territory of

Alaska, Third Division. No. 165. Cascaden vs.

Dunbar et al. Assignments of Error. Filed in the

District Court, Territory of Alaska, Third Division.

Sept. 14, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Petition for Appeal.

To the Honorable JAMES WICKERSHAM, Judge

of the United States District Court for the Ter-

ritory and District of Alaska, Third Division

:

Comes now the plaintiff, D. H. Cascaden, who,

conceiving himself aggrieved by the judgment and

decree of this Court and the orders of the above-

entitled Court made and entered in said cause, where-

in and whereby, in said judgment and decree the

plaintiff was decreed an undivided one-third inter-

est in Placer Mining Claim Number Twelve "A"

(12 ''A") Below Discovery on the right limit of

Cleary Creek, and the first tier thereof, instead of an

undivided one-half interest in said described claim

according to the demands and petition of said plain-

tiff's complaint, and was thereby denied a one-half

interest in said described claim sued for, which said

cause was tried in the District Court for the District

of Alaska, Third Division, at the special term thereof,
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on the 1st day of Ai^ril, 1905, does hereby appeal

from the orders, proceedings, judgment and decree

in said cause made and entered, to the United States

Circuit Court of Appeals for the Xinth Circuit, for

the reason specified in the assignment of errors filed

herein, and he prays that this appeal be allowed, and

that a transcript of the records, papers and xjroceed-

ings, ujjon which said decree and orders were made,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Circuit.

Plaintiff further prays that the amount of the ap-

peal bond herein be fixed by the Court, that the same

when given and ap^jroved shall suspend and stay all

further proceedings in this court until the determina-

tion of said apijeal; plaintiff further prays that the

return day of his said ai^peal and citation be fixed at

ninety (90) days from the date hereof.

Dated this l3th day of September, A. D. 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

Due service of the above petition admitted this

13th day of September, 1905.

McGIXX & SULLIVAN,

CONDON, HESS & BROWN,
W. H. ADAMS,

Attornevs for Defendants.
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[Endorsements] : No. 165. District Court, Third

Division, Territory of Alaska. Cascaden vs. Dunbar

et al. Petition for Appeal. Filed in the District

Court, Territory of Alaska, Third Division, Septem-

ber 14, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Allowing Appeal.

Now on this 13th day of September, 1905, the

same being one of the judicial days of the special

term of this Court, held at Fairbanks, Territory of

Alaska, Third Division, this cause came on to be

heard upon the plaintiff's petition for appeal, and

the plaintiff appearing by his counsel Miller, West

& de Journel, and the defendants appearing by their

counsel, McGinn & Sullivan, Condon, Hess & Brown

and W. H. Adams, and the Court being advised in

the premises:

It is ordered: That the plaintiff's appeal in said

cause, to the United States Circuit Court of Appeals

for the Ninth Circuit, be, and the same is hereby al-

lowed, and that a certified transcript of the record,

testunony, stipulation, and all proceedings, herein

be transferred to the United States Circuit Court

of Appeals for the Ninth Circuit

;
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It is further ordered: That the return day of

said appeal and citation be fixed at ninety days from

this date.

It is further ordered that the bond on appeal of

the said plaintiff, be fixed at the simi of five hun-

dred dollars ($500.00), the same when given and ap-

proved to act as a supersedeas bond and also as a

bond for costs and damages on appeal.

Done in open Court this 13th day of September,

1905.

JAMES WICKERSHA^I,

Judge of said Court.

[Endorsements] : Entered in Court Journal No. 4,

at page 152. Due service of a copy of the within

order admittted this 13th day of September, 1905.

McGinn & Sullivan, Condon Hess & Brown, W. H.

Adams, No. 165. District Court, Territory of

Alaska, Third Division. Cascaden vs. Dunbar, et al.

Order Allowing Appeal. Filed in the District

Court, Territory of Alaska, Third Division. Sep-

tember 14, 1905. E. J. Stier, Clerk.
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[Title of Court and Cause.]

Bond on Appeal.

Know all men hv these presents, that we, D. H.

Cascaden, as principal, and Fred E. Weiss and N.

'W. Zeimer, as sureties, are held and firmly bound

unto George F. Dunbar, Charles Scott, J. Bennett,

F. G. Manlev and A. C. Rice, defendants in appeal

above named, in the sum of five hundred dollars

($500.00), to be paid to the said defendants George

F. Dunbar, Charles Scott, J. Bennett, F. G. Manley

and A. C. Rice, their executors and administrators,

to which payment well and truly to be made, we bind

ourselves and each of us, jointly and severally, and

our and each of our successors, representatives and

assigns, fimdy by these presents.

Sealed \\dth our seals and dated this 13th day of

September, A. D. 1905.

Whereas, the above-named plaintiff has appealed

to the United States Circuit Court of Appeals for

the Ninth Circuit, to reverse the judgment and de-

cision of the Court in the above-entitled cause, by

the District Court for the Territory and District of

Alaska, Third Division.

Now, therefore, the condition of this obligation is

such that if the above named D. H. Cascaden shall

prosecute said appeal to effect and answer all costs
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and damages if lie shall fail to make good Ms plea,

then this obligation shall be void; otherwise to re-

main in full force and effect.

D. H. CASCADEN,
Principal.

FEED E. WEISS,
Surety.

N. W. ZIEMER,
Surety.

United States of America,

Territory of Alaska,

Third Di\dsion,—ss.

We, Fred E. Weiss and N. W. Ziemer, the sure-

ties on the foregoing bond, each being duly sworn

and each for himself, says : That I am a resident of

Fairbanks in the District of Alaska, and am worth

over and above all my just debts, liabilities and ex-

emptions, the sum of over one thousand dollars

($1,000).

FRED E. WEISS.
N. W. ZIEMER.

Subscribed and sworn to before me this 13th day

of September, A. D. 1905.

[Seal] H. J. MILLER,

Notary Public, Third Division, District of Alaska.

Bond approved.

Sept. 14, 1905.

JA^IES WICKERSHAM,
Judge.
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No. 165. District Court, Third Division, Terri-

tory of Alaska. Cascaden vs. Dunbar et al. Bond

on Appeal. Filed in the District Court, Territory

of Alaska, Third Division. Sept. 14, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Order Aproving Bond on Appeal.

And now, to wit, September 14, 1905, the bond on

appeal in the above-entitled cause having been pre-

sented to the Court, the same is hereby approved.

jajmes wickersham.
District Judge.

[Endorsements] : Entered Journal 4, page 153,

Sept. 14, 1905. No. 165. Cascaden vs. Dunbar et

al. Order Approving Bond on Appeal. Filed in

the District Court, Territory of Alaska, Third Di-

vision, September 14, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Citation.

United States of America,

District of Alaska,—ss.

The President of the United States to George F.

Dunbar, Charles Scott, J. Bennett, F. G. Man-

ley and A. C. Rice, the above-named defendants,
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and to McGinn & Sullivan, Condon, Hess &
Brown, and W. H. Adams, their Attorneys,

Greeting

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in the city

of San Francisco, in the State of California, within

sixty days from the date of this writ, pursuant to an

order allowing an appeal, made and entered in the

above-entitled cause, in which D. H. Cascaden is

plaintiff and appellant, and George F. Dunbar,

Charles Scott, J. Bennett, F. G. Manley and A. C.

Rice are defendants and appellees, to show cause, if

any there be, why the decree and orders made and

rendered against the said D. H, Cascaden, as in the

said order allowing an appeal mentioned, should not

be corrected, set aside and reversed, and why speedy

justice should not be done to the said D. H. Cascaden

in that behalf.

Witness the Hon. MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States of America, this 13th day of September, 1905,

and of the Independence of the United States, the

one hundred and thirtieth.

JAMES WICKERSHAM,
United States District Judge in and for the District

of Alaska, Third Division.

[Seal] Attest: EDWARD J. STIER,

Clerk.
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Service of a copy of the within citation admitted

this 13th day of September, 1905.

CONDO:Nt, HESS & BROWN.
McGinn & sullivan.

W. H. ADAMS.

[Endorsed]: No. 165. District Court, Third

Division, Territory of Alaska. Cascaden vs. Dmi-

bar et al. Citation. Filed in the U. S. District Court,

District of Alaska, Third Division. Sept. 14, 1905.

E. J. Stier, Clerk. Miller, West & de Journel, At-

tornej^s for Plaintiffs, Fairbanks, Alaska.

[Title of Court and Cause.]

Order Extending Return Day.

Now on this 13th day of September, 1905, the same

being one of the judicial days of the special term of

this Court held at Fairbanks, District of Alaska,

Third Division, the above-entitled cause came on to

be heard upon the petition of the appellant, D. H.

Cascaden, who appearing by his counsel Miller, West

& de Journel, and George F. Dunbar, Charles Scott,

J. Bennett, F. G. Manley and A. C. Rice, appearing

by their attorneys McGton & Sullivan, Condon, Hess

& Brown and W. H. Adams, attorneys for the de-

fendants and appellees, the said appellant moved

the Court for an order extending the time in which

to docket the said cause and file the record thereof

with the clerk of the Circuit Court of Appeals for
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the Ninth Circuit, for the reason that the same is

necessary by reason of the great distance, slow and

uncertain communication between the said Fair-

banks, Alaska, and the city of San Francisco, Cali-

fornia, and the Court upon the hearing of the said

motion and being fully advised in the premises and

considering that good cause has been shown for the

granting of the same

;

It is hereby ordered that the time within which

the said appellant shall docket the said cause on

appeal and the return day named in the citation is-

sued by this Court, be enlarged and extended to and

including the 15th day of December, 1905.

Entered in Court Journal No. 4 at page 153.

JAMES WICKERSHAM,
Judge of said Court.

Due service of the foregoing order and the receipt

of a copy thereof is hereby admitted this 13th day of

September, 1905.

McGinn & sullivan.

condon, hess & brown.
W. H. ADAMS.

[Endorsed] : No. 165. District Court, Third Di-

vision, Territory of Alaska. Cascaden vs. Dunbar

et al. Order Extending Return Day. Filed in the

U. S. District Court, District of Alaska, Third Divi-

sion. Sept. 14, 1905. E. J. Stier, Clerk. Miller,
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West & de Journel, Attorneys for Plaintiff, Fair-

banks, Alaska.

[Title of Court and Cause.]

Assignment of Errors.

Comes now the above-named defendants, and file

the following assignments of error upon which they

will rely on their appeal from the decree made by

this Honorable Court on the fifteenth day of June,

1905, in the above-entitled cause;

I.

The Court erred in refusing to make the finding

of fact as set forth in paragraph II of defendants

proposed findings of fact and conclusions of law, as

follows

:

''That the plaintiff did not on the 30th day of

November, 1902, or at any other time, enter into an

agreement with the defendants, Dunbar, Scott and

Bennett, as copartners or otherwise, by the terms and

conditions of which the plaintiff was at his own ex-

pense, or otherwise, to proceed to search for pros-

pect and stake placer mining claims for and on ac-

count or in the names of said defendants or either

of them, or that in consideration of which, the de-

fendants or either of them promised, agreed or cove-

nanted with the plaintiff or otherwise, that they

would forthwith, or at any time after such staking
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perform the other requirements exacted by the rules

and regulations governing the location of placer min-

ing claims or vacant public lands or more partic-

ularly record said locations, and give to the plaintiff

a share and interest of one-half (i/>) in all such lo-

cations made by him for them or either of them or

otherwise."

II.

The Court erred in refusing to make the finding

of fact as set forth in paragraph 3 of the defend-

ants' proposed findings of fact and conclusions of

law, which is as follows:

"That the plaintiff did not in pursuance of said

agreement or any agreement, on or about the 2d day

of December, 1902, or at an}^ other time stake for

the defendants, Dunbar, Scott and Bennett, the

placer mining claims described in paragraph 3 of

plaintiff's second amended complaint or any of

them.

"

-

III.

The Court erred in refusing to make the finding

of fact as set forth in paragraph IV of the defend-

ants' proposed findings of fact and conclusions of

law, which is as follows:

"That the plaintiff did not at au}^ time discover

gold within the boundaries of any of said claims, in

said paragraph 3 described and did not and has not

at any time prospected said claims in any way."
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IV.

The Court erred in refusing to make the findings

of fact set forth in paragrapli 5 of the defendants'

proposed findings of fact and conclusions of law,

which is as follows

:

"That the defendants, Dunbar, Scott and Bennett,,

never at any time fraudulently or otherwise con-

nived or conspired together, for the purpose or with

the intent to cheat or defraud the ]3laintif(: out of

his one-half (I/2) interest, or out of any interest in

said properties described in the comx3laint, and said

defendants did not abstain in pursuance of any

scheme or otherwise from recording the locations of

said claims described in said complaint, or any claims

with the intention or with the purpose of causing

said claims to lapse and revert and become reopen

for entry, on account of the failure to record said

notices or otherwise, or at all."

V.

The Court erred in refusing to make and to find

as a conclusion of law as is set forth in paragraph 1

of the defendants' proposed conclusions of law, and

which are as follows:

"That the plaintiff shall recover nothing by this

action, and the defendants are entitled to the decree

ordering and adjudging that said plaintiff recover

nothing by this action, and that the defendants re-

cover their costs and disbursements."
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VI.

The Court erred in overniling the defendants' ob-

jections to findings of fact paragraph 1 of the find-

ings of fact signed and filed in this cause and in mak-

ing the same, which is as follows :

"That on the 30th day of November, 1902, the

defendants Scott, Bennett & Dunbar were partners

and engaged as such in a freighting business from

Fairbanks and Circle City to the mines. '

'

VII.

The Court erred in overruling the defendants ' ob-

jections to finding of fact No. 2 of the findings of

fact signed and filed in this cause, and in making the

same, which is as follows:

"That on said 30th day of November, 1902, the

plaintiff, Cascaden, was a resident of Fairbanks,

Alaska, and was a prospector and miner by occupa-

tion ; on that day being about to start on a prospect-

ing trip to the creeks for himself and at his own ex-

pense, he agreed with the defendant Bennett that

in addition to the claims which he would locate for

himself, he would also stake for the defendants, Ben-

nett, Scott and Dunbar, who were then general part-

ners and then engaged in freighting, and immedi-

ately thereafter in locating, acquiring and working

placer mines in that vicinity."

VIII.

The Court ei'red in overruling the defendants' ob-
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jections to findings of fact No. 3 of the findings of

fact signed and filed in this cause, and in making the

same, which is as follows:

''That the agreement between Cascaden and Ben^

nett was oral, and was not in writing, and was to the

effect that the said Cascaden should at his own ex-

pense search for, prospect and stake placer mining

claims, and that in addition to the claims staked for

himself and in his own name, and for his sole use

and benefit, he would also stake for and on account

of and in the names of the defendants, Scott, Ben-

nett & Dunbar, and in consideration of his services

in that respect the defendant Bennett agreed that

after such staking the locations of the mines, he

would fulfill the other requirements exacted by the

law and the rules and regulations of the miners in

the vicinity, and would record the notices of location

and give to the plaintiff a share and interest of one-

half in all such locations so made by Cascaden for

him."
IX.

The Court erred in overruling the defendants' ob-

jections to finding of fact No. 5 in the findings of fact

signed and filed in this case, which is as follows:

"That in compliance with his agreement with Ben-

nett, the plaintiff, Cascaden, did on or about the 2d

day of December, 1902, stake and locate the follow-

ing described placer mining claims for the defend-
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ant Bennett, to wit: Bench Claim Xo. 12 'A' Below

Discovery on Cleary Creek, on the right limit and

first tier ; No. 3 from the mouth of Lulu Creek ; No.

5 Above Discovery on Solo Creek; and Fractional

No. 2 Above Discovery on Burns Creek, all in the

Fairbanks Mining District. Alaska; he also staked

and located for Scott No. 8 Above Discovery on Solo

Creek, and for Dimbar a fraction between Discovery

and No. 1 Above on Solo Creek."

X.

The Court erred in overruling the defendants' ob-

jections to finding of fact No. 6 of the findings of fact

signed and filed in this cause, and which is as fol-

lows :

"On his return to Fairbanks and on December

20th, 1902, in Bennett's cabin and in his presence,

Cascaden prepared the respective notices of location

for said claims, and also at the same time and place

prepared a quitclaim deed conveying a half inter-

est in the claims so staked by him for Bennett as

set out in the foregoing finding, which said quit-

claim deed is a part of the evidence in this case, and

is marked Plaintiff's Exhibit 'A,' and in said deed

the defendant Bennett conveyed to the plaintiff Cas-

caden a full, undivided one-half interest in and to

the following described mining claims, to wit: No.

12 'A' Below Discovery on Cleary Creek, Claim No.
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3 from the mouth of Lulu Creek, a tributary of

Cleary Greek ; claim No. 5 Above Discovery on Solo

Creek, and Fractional Creek Claim No. 2 Above Dis-

covery on Burns Creek, all in Fairbanks Mining Dis-

trict, Alaska; that in accordance with his prior

agreement to do so Bennett signed and delivered the

said deed to Cascaden on said December 20th, 1902,

and that said deed was not then acknowledged or re-

corded. '

'

XI.

The Court erred in overruling the objections of the

defendants to that portion of paragraph 7 of the

findings of fact signed in this case and in making the

^ame, which is as follows

:

a* * * ^YiSit Scott and Dunbar had notice and

knowledge of Cascaden 's action in locating said

claims for Bennett, Scott and Dunbar."

XII.

The Court erred in overruling the defendants' ob-

jections to finding of fact No. 4 of the findings of

fact signed in this cause, and in making the same,

which is as follows

:

"That on May 21st, 1903, Dunbar relocated bench

claim No. 12 'A' Below Discovery on Cleary Creek,

on the right limit and first tier, in his own name ; on

May 24th, 1903, he relocated No. 5 Above on Solo

Creek in the name of Scott; No. 8 Above on Solo

in his own name and the Fraction between Discov-
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ery and No. 1 Above on Solo Creek in the name of

Bennett ; in doing so he saw and used the stakes set

by Caseaden in his prior locations and had full no-

tice and knowledge thereof."

XIII.

The Court erred in overruling the defendants' ob-

jections to finding of fact No. 9 of the findings of

fact signed and filed in this cause, which is as fol-

lows:

"On July 1st, 1903, Scott, Bennett and Dunbar

were general partners and held and owned each and

all of the claims so mentioned in paragraphs 5 and

9 herein as equal partners, and that on that day Ben-

nett was the owner as such partner and in possession

of an undivided one-third interest in and to those

placer mining claims mentioned in jjaragraphs 5

and 9, in these findings, and in those certain placer

mining claims described in his deed to Caseaden so

made and delivered on December 20th, 1902; that

on July 1st, 1903, Caseaden presented the deed so

made and delivered to him by Bennett on December

20th, 1902, to the said Bennett, and requested him

to formally acknowledge the same and the said Ben-

nett did on said July 1st, 1903, acknowledge the same

to be his deed before J. Tod Cowles, a notary public,

in and for Alaska, who thereupon wrote his certif-

icate of acknowledgment thereon ; and the said Ben-
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nett again delivered the same to Cascaden who there-

upon filed the same for record, and the said deed

and certificate of its acknowledgment was on that

day recorded in the office of the recorder in the Fair-

banks Precinct, Alaska."

XIV.

The Court erred in overruling the defendants'

objections to that portion of the finding of fact No.

10 of the findings of fact signed and filed in this

cause, to the effect that on July 1, 1903, and for

a long time prior thereto, the placer mining claims

so described in Bennett's said deed to Cascaden had

been duly located by the defendants, Bennett, Scott

and Dunbar.

XV.

The Court erred in overruling the defendants' ob-

jections to finding of fact No. 11 of the findings of

fact signed and filed in this cause which said finding

is as follows

:

"That on the 17th day of May, 1904, the defend-

ant Bennett made, signed and delivered a deed in

writing whereby he attempted to convey to the de-

fendants Scott and Dunbar a full, undivided one-

third of the title to the placer mining claims, form-

erly by him sold and conveyed to plaintiff, Cascaden,

by his deed of December 20th, 1902, and acknowl-

edged and recorded July 1st, 1903; and that said

Scott and Dunbar took and accepted said deed with
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full notice and knowledge of the prior deed to Cas-

caden ; that on the 17th day of May, 1904, and subse-

quent to Bennett's deed to them, Scott and Dunbar

made, signed and delivered the deed in writing

whereby they attempted to conve}^ to defendants

Manley and Rice a full, undivided one-third of the

title to the placer mining clauns so formerly sold

by Bennett to Cascaden, and that said Manley and

Rice took and accepted said deed with full notice and

knowledge of the prior deed from Bennett to Cas-

caden of December 20th, 1902, and its acknowledg-

ment and record on July 1st, 1903."

XVI.

The Court erred in overruling defendants' objec-

tions to finding of fact No. 12 of the findings of fact

signed and filed in this cause and in making the

same, which is as follows

:

"That the property in dispute in this action and

claimed by Cascaden, and the interest which the

Court finds he is entitled to receive by its decree here-

in, is of the value of twenty-five thousand dollars

($25,000.00)."

XVII.

The Court erred in overruling the defendants' ob-

jections to conclusions of law^ No. 2 of the conclusions

of law made and filed in this cause, which said con-

clusion of law is as follows:
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"That the deed so made by Bennett on December

20th, 1902, and so formally acknowledged by him on

July 1st, 1903, and which was recorded on that day,

was given for a good consideration, and was suffi-

cient to and did convey to Cascaden the full, undi-

vided one-third of the title to the placer mines de-

scribed therein, and that Cascaden thereupon be-

came, was and ever since has been and now is the

owner of a full, undivided one-third interest in the

mines described therein."

XVIII.

The Court erred in overruling defendants' objec-

tions to conclusion of law No. 3 of the conclusions of

law made and filed in this cause, and in making the

same, which said conclusion of law No. 3 is as fol-

lows:

"That Bennett's deed of May 17th, 1904, attempt-

ing to convey to Scott and Dunbar his undivided one-

third interest in the said placer mines so described

in his deed to Cascaden, and their deed of the same

date atempting to convey to Manley and Rice an un-

divided one-third interest therein, are both subse-

quent to and subject to Bennett's said deed of De-

cember 20th, 1902, acknowledged and recorded on

July 1st, 1903.

XIX.

The Court erred in overruling defendants' objec-

tions to conclusion of law No. 4 of the conclusions of
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law made and filed in this cause, and in making the

same, which said conclusion of law, is as follows

:

"That the plaintiff Cascaden is now entitled to a

decree adjudging that as against the claims of the de-

fendants, Bennett, Scott, Dunbar, Manley and Rice,

he is the owner and entitled to the possession of a

full, undivided one-third interest in and to those

l^lacer mining claims, so described in Bennett's deed

to him, dated December 20th, 1902, acknowledged

and recorded July 1st, 1903, and for his costs and

disbursements to be taxed in this action."

The Court erred in overruling the defendants' ob-

jections to each and all of the findings of fact and

conclusions of law made and filed in this cause here-

inbefore specified.

XXI.

The Court erred in not making, rendering and en-

tering a decree in favor of the defendants and each

of them, to the effect that plaintiff should recover

nothing by this action, and that they are the own-

ers, according to their interests as set forth in their

respective answers, of, in and to the property in

controversy in this action.

XXII.

The Court erred in not making, rendering and en-

tering a decree dismissing the complaint of plaintiff,

and in not adjudging that the said plaintiff recover
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nothing by said action; and that the defendants re-

cover their costs and disbursements.

XXIII.

The Court erred in rendering and entering the de-

cree in favor of the plaintiff and against the defend-

ants to the effect that the plaintiff is the owner and

entitled to the possession of an undivided one-third

interest in and to the folloT^dng described mining

claims, to wit: No. 12 "A" Below Discovery on

Cleary Creek; Claim No. 3 from the mouth of Lulu

Creek, a tributary of Cleary Creek; Claim No. 5

Above Discovery on Solo Creek; and Fractional

Creek Claim No. 2 Above Discovery on Burns Creek;

all in the Fairbanks Mining District, Alaska.

XXIV.
The Court erred in ordering and adjudging in the

decree filed in this cause that the plaintiff recover

his costs and disbursements.

XXV.

The Court erred in refusing to make and file the

findings of fact and conclusions of law proposed by

the defendants.

XXVI.

The Court erred in entering a decree in favor of

plaintiff and against the defendants.

Wherefore, the defendants pray that the judg-

ment and decree of said Court be vacated and set
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aside, and that a judgment and decree be entered

in their favor; and that they have such other and

further relief as in accordance with the law, they are

entitled to.

McGinn & sullivan,

Attorneys for Defendants.

Service of the foregoing assignments of error here-

by acknowledged at Fairbanks, Alaska, this 12th day

of September, 1905.

MILLER, WEST & de JOURNEL, ^

Attorneys for Plaintiff.

[Endorsement] : No. 165. In the District Court

for the Territory of Alaska, Third Division. Cas-

caden vs. Dunbar et al. Assignments of Error.

Filed in the District Court, Territory of Alaska,

Third Division. Sept. 13, 1905. E. J. Stier, Clerk.

By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Petition for Allowance of Appeal.

The above-named defendants conceiving them-

selves aggrieved by the order and decree made and

entered in the above-entitled court and cause on the

fifteenth day of June, 1905, wherein it was ordered,

adjudged and decreed that the plaintiff herein is the

owner in fee as to all persons save and except the
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United States, and entitled to the possession of those

certain placer mining claims described as follows:

An undivided one-third interest in and to num-

ber 12 "A" Below Discovery on Cleary Creek;

Claim No. 3 from the mouth of Lulu Creek, a trib-

utary of Cleary Creek ; Claim No. 5 Above Discov-

ery on Solo Creek ; and Fractional Creek Claim No.

2 Above Discovery on Burns Creek ; all in the Fair-

banks Mining District, Alaska; hereby appeal from

the said judgment and decree made and entered upon

the said fifteenth day of June, 1905, to the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit, for the reasons specified in the Assignments of

Error filed herein; and they pra}^ that this appeal

may be allowed and that the transcript of the records,

papers, proceedings upon which said judgment and

decree was made, duly authenticated, may be sent to

the United States Court of Appeals for the Ninth

Circuit ; and they pray that the Court fix the amount

of the cost bond that shall be given in this case.

McGinn & sullivan,

Attorneys for Defendants.

Service of the above petition is admitted at Fair-

banks, Alaska, this 12th day of September, A. D.

1905, by receiving a copy thereof.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.
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[Endorsements] : Xo. 165. District Court, Terri-

tory of Alaska, Third Division. Cascaden vs. Dun-

bar et al. Petition for the Allowance of Appeal.

FUed in the District Court, Territory of Alaska, 3rd

Division. Sept. 13, 1905. E. J. Stier, Clerk. By

E. A. Henderson, Deputy.

At a stated tenn, to wit, the special July term A.

D. 1905, of the District Court. Territory of

Alaska, in the Third Division, held at the court-

house in said town of Fairbanks, Territory of

Alaska, in said Third Division, on the 13th day

of September, 1905. Present, the Honorable

JAMES WICKERSHAM, Judge of the Dis-

trict Court, Territory of Alaska, Third Division,

sitting in Equity.

[Title of Comt and Cause.]

Order Allowing Appeal.

On this 13th day of September, 1905, the same be-

ing one of the regular judicial days of the special

term of this Court, held at Fairbanks, in the Terri-

tory of Alaska, this case coming on to be heard, the

plaintiff appearing by his attorneys, Messrs. Miller,

West & de Journel, and the defendants appearing by

their attorneys, Messrs. McGinn & Sullivan and W.

H. Adams, Esq.



516 David H. Cascaden vs.

On motion of McGinn & Sullivan and W. H.

Adams, Esq., attorneys for the defendants,

It is ordered, that an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit be

filed and entered herein, and the same is hereby

made; and that a certified transcript of the record,

testimony, bill of exceptions, exhibits, stipulations,

orders, and all proceedings herein be forthwith

transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit.

And it is further ordered that the amount of the

cost bond on appeal be, and the' same hereby, is fixed

at the smn of $500.00, the same to act as a bond for

costs and damages on appeal.

Done at Fairbanks, Alaska, this 13th day of Sep-

tember, 1905.

JAMES WICKERSHAM,
District Judge.

[Endorsements] : Entered in Court Journal No. 4,

at Page 146. No. 165. District Court, Territory of

Alaska, Third Di\dsion. Cascaden vs. Dunbar et al.

Order Alowing Appeal. Filed in the District Court,

Territory of Alaska, Third Division. September 13,

1905. E. J. Stier, Clerk. By E. H. Henderson,

Deputy.
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[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents: That we Gr. F.

Dunbar, Charles Scott, F. G. Manlev and A. C. Rice,

as principals, and Samuel A. Bonnifield and Th.

Witte, of the same place, sureties, are held and firmly

bound unto the above-named plaintiff, David Casca-

den, in the full and just sum of $500.00, to be paid

to the said David Cascaden, his attorneys, executors,

administrators or assigns, to which pajTuent well

and truly to be made, we bind ourselves, our heirs,

executors and administrators, jointly and severally,

firmly by these presents;

Sealed with our seals, and dated this 12th day of

September, 1905;

And whereas, lately, at a term of the District Court

in and for the District of Alaska, Third Division,

in a suit pending in said court between David Casca-

den as plaintiff, and G. F. Dunbar, Charles Scott,

J. Bennett, F. G. Manley and A. C. Rice, as defend-

ants, a decree was rendered against the said defend-

ants, G. F. Dunbar, Charles Scott, F. G. Manley and

A. C. Rice, and the said defendants last named having

obtained from the said Court an order allowing an

appeal to the United States Circuit Court of Appeals

to reverse the decree in the aforesaid suit, under a

citation directed to the said David Cascaden, is about
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to be issued, citing and admonishing him to appear

and be at the Circuit Court of Appeals for the Ninth

Circuit, to be held at San Francisco, California

;

Now the condition of the above obligation is such

that if the said defendants, G. F. Dunbar, Charles

Scott, J. Bennett, F. G. Manley and A. C. Rice shall

prosecute their said appeal to effect, and shall answer

all costs and damages that may be awarded against

them, and fail to make their plea good, then the above

obligation is to be void; otherwise to remain in full

force and virtue.

Principals.

SAMUEL A. BONNIFIELD,

TH. WITTE,

Sureties.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

and , the persons named in and

who subscribed the above and foregoing undertaking

as sureties thereto, being first duly severally sworn,

each for himself, says: That he is a resident within

the Territory of Alaska; that he is not a counselor

at law, or attorney marshal, clerk of any court, or

other officer of any court; that he is worth the sum
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specified in the foregoing undertaking, to wit: the

sum of $500.00, exclusive of propert}^ exempt from

execution, and over and above all his just debts and

liabilities.

SAMUEL A. BONNIFIELD,

TH. WITTE.

Subscribed and sworn to before me, at Fairbanks,

Alaska, this 12th day of September, 1905.

[Seal] M. L. SULLIVAN,

A Notary Public in and for the Territory of Alaska.

The foregoing undertaking on appeal and the suffi-

ciency of the sureties in said undertaking is hereby

approved, this 13th day of September, 1905.

JAMES WICKERSHAM,
Judge of Said Court.

Entered in Court Journal No. 4, at page 147.

Service of the foregoing bond on appeal is ad-

mitted at Fairbanks, Alaska, this 12th day of Sep-

tember, A. D. 1905, by receiving a copy thereof.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

[Endorsements] : No. 165. District Court, Terri-

tory of Alaska, Third Division. Cascaden vs. Dun-

bar et al. Bond. Filed in the District Court, Terri-

tory of Alaska, Third Division. September 13, 1905.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Citation,

United States of America,

Territory of Alaska,

Third Division,—ss.

The President of the United States, to David Casca-

den, the Above-named Plaintiff.

You are hereby cited and admonished to appear at

the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the City of San Fran-

cisco, State of California, within thirty days from

the date of this writ, pursuant to an order allowing

an appeal, made and entered in the above-entitled

cause in which David Cascaden is plaintiff and re-

spondent, and George F. Dunbar, Charles Scott, F.

G. Manley and A. C. Rice are defendants and appel-

lants in said appeal, to show cause, if any there be,

why the decree and judgment rendered in said cause

in said District Court for the Territory of Alaska,

Third Division, against the defendants therein,

should not be set aside, corrected and reversed, and

why speedy justice should not be done to the said

defendants George F. Duiibar, Charles Scott, J. Ben-

nett, F. G. Manley and A. C. Rice in that behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the
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United States of America, this ISth day of Septem-

ber, 1905, and of tlie independence of the United

States the one hundred and thirtieth.

JAMES WICKERSHAJVl,

District Judge in and for the Territory of Alaska,

Third Di\ision.

[Seal] Attest: EDWARD J. STIER,

Clerk.

Service of the within citation, and receipt of a copy

thereof admitted this 13th day of September, 1905.

MILLER, WEST & de JOURNEL,
Attorneys for Plaintiff.

[Endorsed] : No. 165. District Court, Territory

of Alaska, Third Division. Cascaden vs. Dunbar, et

al. Citation. McGinn & Sullivan, Attys. for Defts.

Filed in the U. S. District Court, District of Alaska,

3rd Division. Sept. 13, 1905. E. J. Stier, Clerk.

By E. A. Henderson, Dej)uty.

[Title of Court and Cause.]

Order Extending Return Day.

Now, on this 15th day of September, 1905, the

above-entitled cause came on to be heard, before the

judge of the above-entitled court upon the petition

of the appellants, for an order extending the return

day, the plaintiff appearing by his attorneys, MiUer,
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West and de Journel, and the defendants by their

attorneys, McGinn and Sullivan, and the said defend-

ants and appellants requested an order extending

the time in which to docket said cause, and to file

the record therein with the clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, and

show that the same is necessary by reason of the

great distance and slow and uncertain communica-

tion between the town of Fairbanks, Alaska, and the

city of San Francisco, California, and the Judge of

said court upon hearing said motion and being fully

advised in the premises, and deeming that good cause

exist therefor, does therefore,

Order that the time within which said defendants

and appellants shall docket said cause on appeal,

be and the same is hereby enlarged and extended to

and including the 22d day of December, 1905.

JAMES WICKERSHAM,
District Judge.

Service of the foregoing order and receipt of a

copy thereof is hereby acknowledged this 14th day

of September, 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

Entered in Court Journal No. 4, at page 164.

[Endorsed] : No. 165. In the District Court.

David H. Cascaden, Plaintiff, vs. George F. Dunbar

et al., Defendants. Order Extending Return Day.
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Filed in the U. S. District Court, District of Alaska,

3rd Division. Sept. 15, 1905. E. J. Stier, Clerk.

By E. A. Henderson, Deputy. McGinn & Sullivan,

Attys. for Defendants.

[Title of Court and Cause.]

Praecipe for Transcript.

To the Clerk of the Above-entitled Court;

You will please prepare transcrii^t of record in

this cause to be filed in the office of the clerk of the

United States Circuit Court of Appeals for the Ninth

Circuit under the appeal heretofore perfected to

said court, and include in said transcript the papers

included in the stij)ulation entered into by and be-

tween the plaintiff and defendants in this action

namely

:

Second amended complaint, answers thereto, plain-

tiff's proposed findings of fact and conclusions of

law, the findings of fact and conclusions of law,

signed and filed in this cause, the judgment and de-

cree, and orders extending the time to prepare bill

of excei^tions, order settling bill of exceptions, as-

signments of error, petition of api3eal, order allow-

ing appeal, bond on appeal, citation and admission

of sei'^dce, order extending the return day, stipula-

tion for printing transcript, praecipe for transcript-,

stipulation as to making up of record.
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Said transcript to be prepared as required by law

and the rules of this court, and the rules of the

United States Circuit Court of Appeals for the Ninth

Circuit and on file in the office of the clerk of said

Circuit Court of Appeals at San Francisco, before

the 22d day of December, 1905.

McGinn & SULLIVAN,

Attorneys for Defendants.

[Endorsements] : No. 165. In the District Court.

David H. Cascaden vs. George F. Dunbar et al.

Praecipe for Transcript. Filed in the District

Court, Territory of Alaska, 3d Division. Sept. 15,

1905. E. J. Stier, Clerk. By E. A. Henderson, Dep-

uty.

[Endorsed]: No. 1312. United States Circuit

Court of Appeals for the Ninth Circuit. David H.

Cascaden, Appellant, vs. George F. Dunbar, Charles

Scott, J. Bennett, F. G. Manley and A. C. Rice, Ap-

pellees, and George F. Dunbar, Charles Scott, J. Ben-

nett, F. G. Manley and A. C. Rice, Cross-appellants,

vs. David H. Cascaden, Cross-appellee. Transcript

of Record. Upon Appeals from the United States

District Court for the Territory of Alaska, Third Di-

vision.

Filed February 15, 1906.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

David H. Casc\den,

Appellant,

VS.

George F. Dunbar, Charles Scott, J.

Bennett, F. G. Manley and A. C.

Rice,

Appellees,

and
No. 13 12.

George F. Dunbar, Charles Scott, J.

'

Bennett, F. G. Manley and A. C.

Rice,

Cross-Appellants,

VS.

David H. Casc.aden,

Cross-Appellee.

BRIEF FOR CROSS-APPELLANTS.

STATEMENT OF THE CASE.

This is a bill in equity brought by the appellant and

cross-appellee herein against the appellees and cross-



appellants for the specific performance of an oral con-

tract alleged in the complaint to have been made by

the plaintiff Cascaden, with the defendants, Dunbar,

Bennett and Scott, as general partners, on or about the

30th day of November, 1902. In the agreement as set

up in the complaint it is alleged that Cascaden, vv^ho

was about to start ofif on a personal prospecting trip for

placer mines, agreed that he would also proceed to

search for, prospect and stake certain placer mining

claims for the said named defendants, or either

of them, at his own expense, and in considera-

tion of his so doing they agreed that they

would fulfill the other requirements of the

law, including the recording of the location notices,

and would give Cascaden a share and interest of one-

half of all locations staked by him for them.

The complaint further alleges that Cascaden staked

certain claims in the Fairbanks Mining District of

Alaska on December 2, 1902, for the said Bennett,

Dunbar and Scott, the said claims being separately

located in the individual names of each; among those

located were the following in the name of the defend-

ant, John Bennnett:

"Side claim No. 12a below Discovery on Cleary

Creek on the right limit and the first tier thereof;

Placer Mining Creek Claim No. 3 from the mouth
on Lulu Creek, a tributary of Cleary Creek; Placer

Mining Claim No. 5 above Discovery on Solo

Creek, a tributary of Fish Creek, and the Fractional



Creek Claim No. 2 Discovery on Burns' Creek.

(Rec. pp. 12, 13, 14.)

Certain other claims were located for Scott and Dun-

bar in their individual names, which it is not necessary

to enumerate as while the complaint asks for specific

performance in relation to the contract set up in the

complaint, the court found that as to Scott and Dunbar

there was no contract and the decree was directed only

to the above described property.

The complaint further sets up that upon the 20th

day of December, Bennett conveyed to the plaintiff

a one- half interest in the placer mining claims above

described, staked in his name, but that said Bennett,

Scott and Dunbar fraudulently conspired to cheat Cas-

caden out of his one-half interest in said claim so con-

veyed and planned and schemed together not to record

and did not record the location notices v/ithin the

statutory time, and after the time for recording re-

located the claims described in the bill as foUovv^s:

Dunbar re-staked in his name for the partnership

:

No. 12a below Discovery on Cleary Creek and also the

other claims staked by Cascaden for Bennett as well

as Creek Claim No. 8 above Discovery on Solo Creek

located for Scott; that Scott located in his name for the

partnership the claim formerly located by the plaintiff

for the defendant, Bennett, namely: No. 5 above Dis-

covery on Solo Creek; and Bennett did likewise for

himself with reference to Fractional Creek Claim



about iioo feet long, situated in Solo Creek between

Discovery and No. i Above;

That thereafter Bennett, Scott and Dunbar attempted

to convey to Manley and Rice a bill of sale of a one-

third interest in Placer Mining Claims No. 12a below

Discovery on Cleary Creek; that they took with know-

ledge of the prior conveyance of Bennett to Cascaden.

That claim No. 12a is of the value of $200,000; that

the defendants are in possession thereof, operating the

same and extracting gold to plaintiff's damage. Full

performance on the part of plaintiff, failure of Scott,

Bennett and Dunbar to convey to him by a good and

sufficient deed his one-half interest. Prays in addition

to specific performance of the contract a declaration

that defendants hold an undivided one-half of No. 12a

in trust for him, appointment of a referee of quantum

damnificatus and accounting and that the court decree

that the defendants convey to the plaintiff an undivided

one-half interest in the claims.

All defendants, save Bennett, answered by a general

denial excepting that they admit they are in possession

of No. 12a Below Discovery on Cleary Creek operating

the same and extracting gold therefrom, and that said

claim is of the value of $50,000 and no more. Defend-

ant Bennett, by a separate answer denies everything ex-

cepting that he admits he made a deed to Cascaden on

December 20, 1902, attempting and purporting to con-

vey to him an undivided one-half interest in and to



certain pretended mining claims. Denies the making

of the deed to Manley and Rice or that he has any in-

terest in the subject matter of the action.

Upon the issues thus raised the case went to trial

before the Honorable James Wickersham, Judge of the

District Court, Third Division of Alaska.

The facts developed on the trial are briefly these:

Cascaden claimed that a partnership existed on Nov-

ember 20, 1902, between Bennett, Dunbar and Scott;

that on that day, while Dunbar and Scott were not in

Fairbanks (where he and Bennett were staying) that he

entered into an agreement with Bennett for himself

and in behalf of the partnership, wherein Scott, Dun-

bar and Bennett agreed (through Bennett) that if

Cascaden, who was at his own expense going out to

prospect for claims, would stake claims for

them, or either of them, that they would give

him a half interest in each of the claims so

staked and that they would record the loca-

tions and do whatever else was necessary to meet the

requirements of the statute. Bennett admits that he

and Cascaden had some talk about staking, but that

he never agreed to give Cascaden a half interest or to

record the claims. The evidence shows that Cascaden

did stake some locations on December 2, 1902, in the

names of the three defendants, individually, Scott,

Dunbar and Bennett, and thereafter gave the locations

to Bennett to record; that Bennett made a quit claim

deed to Cascaden of a half interest in the claims located



in his name on December 20, 1902, but refused to make

a transfer of the interest in the claims located for Scott

and Dunbar as he had no authority so to do. This deed

was signed and witnessed and otherwise executed ac-

cording to the statute, but was not acknowledged when

it is admitted he delivered the same to Cascaden on

December 20, 1902. The location notices were never

recorded. Cascaden holds that he thought Bennett was

to record them; Bennett that Cascaden was to record

them and that he gave him a half interest in his claim

for that reason. There was nothing to show that Scott,

Dunbar or Bennett ever fraudulently conspired

or connived not to record these notices, and the court

refused to find that there was any connivance or

fraud. After the ninety days had elapsed within which

the statute requires that location notices shall be re-

corded, the defendant Dunbar re-located in his own

name, the claims mentioned in the deed to Cascaden

from Bennett, save and excepting that he did not re-

locate two of said claims, namely: No. 3 from the

mouth of Lulu Creek and No. 2 fractional claims on

Burns' Creek; also re-locating certain other of the Cas-

caden claims (lapsed by reason of failure to record the

notices) in his own name, in Bennett's name and in

Scott's name. This was some time in the month of

May, 1903.

The evidence doubtless shows possibly a partnership

between Scott and Bennett on November 20, 1902, in

relation to certain properties they had before the mak-



ing of the agreement; but no actual partnership was

shown to exist between Scott, Bennett and Dunbar un-

til June I, 1903, after the making of the re-locations.

On the first of July, 1903, Cascaden asked Bennett

to acknowledge his deed formerly made and delivered

on December 20, 1902, and Bennett did on that day

so acknowledge the deed and return it to Cascaden.

This deed was introduced in evidence apparently for

the purpose of corroborating the allegations of the bill

that an agreement w^as made between Cascaden and the

said three defendants. It is admitted that when this

acknowledgement was made, Bennett, Dunbar and

Scott had joined their properties as partners in the pro-

portion of one-third in an oral agreement of partner-

ship. Thereafter, Bennett on May 17, 1904, made a

deed to Dunbar and Scott conveying a one-third interest

in and to them of certain properties owned by the part-

nership and conveying No. 12a Above Discovery on

Cleary Creek and No. 5 Above on Solo Creek, of the

claims mentioned in the deed from him to Cascaden,

and thereafter on the same day, Dunbar and Scott

transferred a third interest to Manley and Rice, of the

same properties.

It was sought to show that Scott and Dunbar had

notice of the prior locations and of the deed from Ben-

nett to Cascaden and that therefore they took subject

to Cascaden's interest therein.

And thereafter on the 15th day of June,i905, the

court made its findings and decree, wherein it found



that Scott, Bennett and Dunbar were partners at the

time of the making of the agreement of November

2Cth ; that the agreement was an oral one, was not

entered into by Scott or Dunbar personally and Bennett

had no power to agree for them, and so far as Scott and

Dunbar were concerned, was within the statute of

frauds, and Cascaden was not entitled to any decree as

against them; that the location notices of said claims

were not recorded within 90 days or at all; that Ben-

nett had made a quit claim deed of a one-half interest

in the claims described in plaintiff's Exhibit A. (Rec.

66) being the claims located by him under the contract;

that Dunbar re-located Claim No. 12a on Cleary Creek

in his own name on May 21, 1903, and May 24, 1903,

had re-located No. 5 Above on Solo Creek in Scott's

name; No. 8 Above in his own name and the Fraction

between Discovery and No. i Above on Solo Creek in

his own name, and in doing so saw and used the stakes

set by Cascaden in his prior locations.

That on July i, 1903, Bennett and Dunbar were

general partners and Bennett was on that day the

owner as such partner of an undivided one-third of the

claims mentioned in paragraphs 5 and 9 of the said

findings, and in these certain placer claims described

in the deed to Cascaden of December 20, 1902; that

Cascaden on July i, 1903, requested him to acknew-

ledge the deed, which he thereupon did, and Bennett

again delivered the same to Cascaden ; that the same

was sufficient to convey to Cascaden the full undivided



one-third ot the title to the placer mines described

therein, and that Cascaden thereupon became and now

is the owner of a full undivided one-third interest in

the mines described therein; that the deed of Bennett

of date the 7th of May, 1904., wherein he attempted

to convey to Scott and Dunbar an undivided third of

the mining claims formerly by him sold to Cascaden,

and the deed of the same date by Scott and Dunbar

conveying an undivided one-third therein to Manley

and Rice are both subsequent and subject to B'^nnett's

said deed to Cascaden, and that Cascaden is entitled

to a decree adjudging that as against the claims of the

defendant he is the owner and entitled to the possession

of an undivided one-third interest in the placer mining

claims described in Bennett's deed to Cascaden and for

his costs and disbursements. A decree was thereafter

on the 5th day of August, 1906, entered, decreeing that

the plaintiff have judgment against the defendants;

that he is the owner of and entitled to the possession

of an undivided one-third interest in Bench Placer

Mining Claim No. 12a Below Discovery on Cleary

Creek, re-located by George Dunbar on the 21st day of

May, 1903; Creek Placer Mining Claim No. 3 from

the mouth of Lulu Creek, Placer Mining Claim No.

Five Above Discovery on Solo Creek and Fractional

Creek Placer Mining Claim No. 2 above Discovery

on Burns' Creek; and that the claims of all persons

to said one-third interest in said premises or any part

thereof through or under said defendants are invalid
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and groundless, and that said defendants convey said

undivided one-third interest in said placer mining

claims to the plaintiff by good and sufficient deed,

and in default thereof that the Clerk of the Court do

make such deed. (See findings Rec. 34 to 42) and de-

cree (Rec. 42
, 43 , 44.)

From the judgment and decree of the court, the

plaintiff prosecutes his appeal (Rec. 490) and theac

defendants prosecute their cross appeal (Rec. 515).

SPECIFICATION OF ERRORS.

I. The court erred in refusing to make the finding

of fact as set forth in paragraph 11 of defendants' pro-

posed findings of fact and conclusions of law, as fol-

lows:

"That the plaintiff did not on the 30th day of

November, 1902, or at any other time, enter into an

agreement with the defendants Dunbar, Scott and

Bennett as co-partners or otherwise, by the terms

and conditions of which the plaintiff was at his o-"n

expense, or otherwise, to proceed to search tor,

prospect and stake placer mining claims for and

on account of or in the names of said defendants or

either of them, or that in consideration of which

the defendants or either of them, promised, agreed

or covanted with the plaintiff or otherwise that

they would forthvv'ith, or at any time after such

staking perform the other requirements ex-

acted by the rules and regulations governing the

location of placer mining claims or vacant public
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lands or more particularly record such locations,

and give to the plaintiff a share and interest of one-

half in all such locations made by him for them or

either of them or otherwise."

2. The court erred in refusing to make the finding

of fact as set forth in paragraph 3 of the defendants'

proposed findings of fact and conclusions of law, which

is as follows:

"That the plaintiff did not in pursuance of said

agreement or any agreement, on or about the 2nd

day of December, 1902, or at any other time, stake

for the defendants, Dunbar, Scott and Bennett, the

placer mining claims described in paragraph 3 of

plaintiff's second amended complaint or any of

them."

3. The court erred in refusing to make the finding

of fact as set forth in paragraph IV of the defendants'

proposed findings of fact and conclusions of law, which

is as follows:

"That the plaintiff did not at any time discover

gold within the boundaries of any of said claims,

in said paragraph 3 described and did not and has

not at any time prospected said claims in any way.

4, The court erred in refusing to make findings of

fact set forth in paragraph 5 of the defendants' pro-

posed findings of fact and conclusions of law, which

is as follows

:
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"That the defendants, Dunbar, Scott asd Bennett

never at any time fraudulently or otherwise con-

nived or conspired together for the purpose or with

the intent to cheat or defraud the plaintiff out of

his one-half interest or out of any interest in said

properties described in the complaint, and said de-

fendants did not abstain in pursuance of any scheme

or otherwise from recording the locations of said

claims described in said complaint, or any claims

with the intention or with the purpose of causing

said claims to lapse and revert and become re-open

for entry, on account of the failure to record said

notices or otherwise or at all."

5. The court erred in refusing to make and to find

as a conclusion of law, that which is set forth in para-

graph I of the defendants' proposed conclusions of law

and which are as follows:

"That the plaintiff shall recover nothing by this

action and the defendants are entitled to the decree

ordering and adjudging that said plaintiff recover

nothing by this action, and that the defendants re-

cover their costs and disbursements."

6. The court erred in overruling the defendants'

objections to findings of fact contained in paragraph i

of the findings of fact signed and filed in this cause, and

in making the same, which are as follows:

"That on the 30th day of November, 1902, the

defendants, Scott, Dunbar and Bennett were part-
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ners and engaged as such in a freighting business

from Fairbanks and Circle City to the mines."

7. The court erred in overruling the defendants'

objections to finding of fact No. 2 of the findings of fact

signed and filed in this cause and in making the same,

which is as follows:

"That on said 30th day of November, 1902, the

plaintiff, Cascaden, was a resident of Fairbanks,

Alaska, and was a prospector and miner by occupa-

tion ; on that day, being about to start on a prospect-

ing trip to the creeks for himself and at his own
expense he agreed with the defendant, Bennett, that

in addition to the claim which he would locate for

himself, he would also stake for the defendants Ben-

nett, Scott and Dunbar, who were then general

partners and then engaged in freighting, and im-

mediately thereafter in locating, acquiring and

working placer mines in that vicinity."

8. The court erred in overruling the defendants'

objections to findings of fact No. 3 of the findings of

fact signed and filed in this cause, and in making the

sam&, which is as follows:

"That the agreement between Cascaden and Ben-

nett was oral, and was not in writing, and was to

the effect that the said Cascaden should at his own
expense search for, prospect and stake placer min-

ing claims, and that in addition to the claims staked

for himself and in his own name, and for his sole

use and benefit, he would also stake for and on
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Scott, Bennett and Dunbar and in consideration of

his services in that respect, the defendant Bennett

agreed that after such staking the locations of the

mines he would fulfill the other requirements of

the law and the rules and regulations of the miners

in the vicinity, and would record the notices of loca-

tion and give to the plaintiff a share and interest

of one-half in all such locations so made by Cas-

caden for him."

9. The court erred in overruling the defendants'

objections to finding of fact No. 5 in the finding of

fact signed and filed in this case and in making the

same, which is as follows:

"That in compliance with his agreement with

Bensett the plaintiff Cascaden, did on or about the

2d day of December, 1902, stake and locate the fol-

lowing described placer mining claims for the de-

fendant Bennett, to-wit: Bench Claim No. 12a be-

low Discovery on Cleary Creek, on the right limit

and first tier; No 3 from the mouth of Lulu Creek;

No. 5 above Discovery on Solo Creek; and Frac-

tional No. 2 above Discovery on Burns' Creek, all

in the Fairbanks Mining District, Alaska; he also

staked and located for Scott, No. 8 above Dis-

covery on Solo Creek, and for Dunbar, a fraction

between Discovery and No. i above on Solo

Creek."

10. The court erred in overruling defendants' ob-

jections to finding of fact No. 6 of the findings of fact

signed and filed in this cause, and which is as follows:
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"On his return to Fairbanks and on December 20,

1902, in Bennett's cabin and in his presence, Cas-

caden prepared the respective notices of location

for said claims, and also at the same time and place

prepared a quit claim deed conveying a half interest

in the claims so staked by him for Bennett as set

out in the foregoing finding which said quit claim

deed is a part of the evidence in this case, and is

marked Plaintiflf'sExhibit 'A', and in said deed the

defendant Bennett conveyed to the plaintiff Cas-

caden a full, undivided one-half interest in and to

the following described mining claims, to-wit: No.

12a below Discovery on Cleary Creek, Claim No. 3

from the mouth of Lulu Creek, a tributary bi

Cleary Creek; Claim No. 5, above Discovery on

Solo Creek and Fractional Creek Claim No. 2

above Discovery on Burns' Creek; all in the Fair-

banks Mining District, Alaska; that in accordance

with his prior agreement to do so, Bennett signed

and delivered the said deed to Cascaden on said

December 20th, 1902, and that said deed was not

then acknowledged or recorded."

1 1. The court erred in overruling the objections of

the defendants to that portion of paragraph 7 of the

findings of fact signed and filed in this cause, which

is as follows:

"... that Scott and Dunbar had notice and

knowledge of Cascaden's action in locating said

claims for Bennett, Scott and Dunbar.

12. The court erred in overruling the defendants'



i6

objections to finding of fact No. 8 of the findings of

fact signed in this cause, and in making the same, which

is as follows

:

"That on May 21, 1903, Dunbar re-located Bench

Claim No. 12a below Discovery on Cleary Creek,

on the right limit and first tier, i nhis own name; on

May 24, 1903, he re-located No. 5 above Discovery

on Solo Creek in the name of Scott; No 8 above on

Solo in his own name, and the Fraction between

Discovery and No. i above on Solo Creek in the

name of Bennett. In doing so he saw and used the

stakes set by Cascaden in his prior locations and had

full notice and knowledge thereof."

13. The court erred in overruling the defendants'

objections to finding of fact No. 9 of the findings of

fact signed and filed in this cause, which is as follows:

"On July ist, 1903, Scott, Bennett and Dunb.ir

were general partners and held and owned each and

all of the claims so mentioned in paragraphs 5 and

9 herein as equal partners, and on that day Bennett

was tjjc owner as such partner and in possession of

an undivided one-third interest in and to these

placer mining claims mentioned in paragraphs 5

and 9 in these findings and in those certain nlacer

mining claims described in his deed to Cascaden so

made and delivered on December 20th, 1902; that

on July ist, 1903, Cascaden presented the deed so

made and delivered to him by Bennett on

December 20th, 1902, to the said Bennett and

requested him to formally acknowledge the
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same, and the said Bennett did on said July ist,

1903. acknowledge the same to be his deed before

J. Tod Cowles, a notan^ public in for Alaska, who
thereupon wrote his certificate of acknowledgment

thereon; and the said Bennett again delivered the

same to Cascaden who thereupon filed the same for

record, and the said deed and certificate of ack-

nowledgment was on that day recorded in the office

of the recorder in the Fairbanks Precinct, Alaska."

14. The court erred in overruling the defendants'

objections to that portion of the finding of Fact No. 10

of the findings of fact signed and filed in this cause, to

the effect that on July i, 1903, and for a long time

prior thereto, the placer mining claims so described

in Bennett's said deed to Cascaden had been duly

located by the defendants, Bennett, Scott and Dunbar.

15. The court erred in overruling the defendants'

objections to finding of fact No 1 1 of the findings of

fact signed and filed in this cause, which said finding

is as follows:

"That on the 17th day of May, 1904, the defendant

Bennett made, signed and delivered a deed in writ-

ing whereby he attempted to convey to the de-

fendants Scott and Dunbar, a full, undivided one-

third of the title to the placer mining claims form-

erly by him sold and conveyed to plaintiff, Cas-

caden, by his deed of December 20th, 1902, and

acknowledged and recorded July ist, 1903, and that

said Scott and Dunbar took and accepted said deed

with full notice and knowledge of the prior deed
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to Cacaden; that on the 17th day of May, 1904,

and subsequent to Bennett's deed to them, Scott and

Dunbar signed and delivered the deed in writing

whereby they attempted to convey to defendants

Manley and Rice, a full undivided one-third of the

title to the placer mining claims so formerly sold

by Bennett to Cascaden, and that said Manley and

Rice took and accepted said deed with full notice

and knowledge of the prior deed from Bennett to

Cascaden of December 20th, 1902, and its acknowl-

edgment and record on July ist, 1903."

16. The court erred in overruling defendants' ob-

jections to finding of fact No. 12 of the findings of fact

signed and filed in this cause and in making the same

which is as follows:

"That the property in dispute in this action and

claimed by Cascaden and the interest which the

court finds he is entitled to receive by its decree

herein is of the value of twenty-five thousand dol-

lars."

17. The court erred in overruling the defendants'

objections to conclusions of law No. 2 of the conclusions

of law made and filed in this cause, which said conclu-

sion of law is as follows

:

''That the deed made by Bennett on December

20th, 1902, and so formally acknowledged by him

on July ist, 1903, and which was recorded on that

day was given for a good consideration, and was

sufficient to and did convey to Cascaden the full,
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undiviaea oiic-tnird of the title to the placer mines

described therein, and that Cascaden thereupon be-

came, was and ever since has been and now is the

owner of a full undivided one-third interest in the

mines described therein.

1 8. The court erred in overruling defendants' ob-

jections to conclusion of law No. 3 of the conclusions

of law made and filed in this cause, and in making the

same, which said conclusion of law No. 3 is as follows:

"That Bennnett's deed of May 17, 1904, attempt-

ing to convey to Scott and Dunbar his undivided

one-third interest in the said placer mines so de-

scribed in his deed to Cascaden and their deed of

the same date attempting to convey to Manley and

Rice an undivided one-third interest therein, are

both subsequent to and subject to Bennett's said deed

of December 20th, 1902, acknowledged and re-

corded on July ist, 1903.'"

19. The court erred in overruling defendants' ob-

jections to conclusion of law No. 4 of the conclusions

of law made and filed in this cause and in making the

sam.e, which said conclusion of law is as follows:

"That the plaintiff Cascaden is now entitled to

a decree adjudging that as against the claims of de-

fendants, Bennett, Scott, Dunbar, Manley and Rice,

he is the owner and entitled to the possession of a

full undivided one-third interest in and to these

placer mining claims so described in Bennett's

deed to him, dated December 20th, 1902, acknowl-
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edged and recorded July ist, 1903, and for his costs

and disbursements to be taxed in this action."

20. The court erred in overruling the defendants'

objections to each and all of the findings of fact and

conclusions of law made and filed in this cause herein-

before specified.

21. The court erred in not making, rendering and

entering a decree in favor of the defendants and each

of them, to the effect that plaintif? should recover

nothing by this action, and that they are the owners

according to their interests as set forth in their respec-

tive answers of, in, and to the property in controversy

in this action.

22. The court erred in not making, rendering and

entering a decree dismissing the complaint of plaintiff

and in not adjudging that the said plaintifif recover

nothing by said action ; and that the defendants recover

their costs and disbursements.

23. The court erred in rendering and entering the

decree in favor of the plaintiff and against the defend-

ants to the effect that the plaintiff is the owner and en-

titled to the possession of an undivided one-third in-

terest in and to the following described mining claims

to-wit No. 12a below Discovery on Cleary Creek;

Claim No. 3 from the mouth of Lulu Creek, a tributary

of Cleary Creek; Claim No. 5 above Discovery on Solo

Creek; and Fractional Creek Claim No. 2 above Dis-
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covery on Burns' Creek, all in the Fairbanks Mining

District, Alaska.

24. The court erred in ordering and adjudging in

the decree made and filed in this cause, that the plain-

tiff recover his cost and disbursements.

25. The court erred in refusing to make and file the

findings of fact and conclusions of law proposed by the

defendants.

26. The court erred in entering a decree in favor

of plaintiff and against the defendants.

ARGUMENT.

I. The contract set forth in the complaint and at-

tempted to be proven on the trial was an oral one, and

void under the statute of frauds. This being so, the

complaint did not state a cause of action, and the con-

tract was unenforceable as to any of the parties de-

fendant.

It is indisputable that the contract attempted to be

shown by appelles was an oral one and with Bennett

only. This is plainly apparent from the evidence and is

shown by the testimony of Cascaden himself.

In his direct examination he testified:

"Q. What kind of an agreement or an arrange-

ment did you make with John Bennett concerning

the staking of this property?
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"A. I was going out the latter part of Novem-
ber to do some staking for myself, and Bennett

asked me to stake claims for him and his partners

in their names and they would give me a half inter-

est in all ground I would stake in their names and

that they would record the ground and together we
would prospect and work the ground. (Rec. 46-

47).

On cross examination he testified further:

"Q. In your complaint you say that on or about

the 20th day of November, 1902, you entered into

an agreement with the copartnership. consisting of

Dunbar Scott and Bennett, is that correct?

"A. Yes sir.

"Q. When did you first talk with Mr. Bennett

in regard to staking the claims for this copartner-

ship?

A. About that time.

Q. Where was it that you had the first conver-

sation?

A. In the cabin in which we lived.

Q. In the cabin in which you and Mr. Bennett

occupied?

A. Yes sir.

Q. And that first conversation was on or about

the 20th day of November, 1902?

A. I believe so.

Q. What was said at that time?

A. Well he asked me to stake for them.

Q. Use his exact words?

A. He says, 'You stake claims for me and my
partner and I will give you a half interest in what-

ever you stake.'
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Q. You stake claims for me and my partners

and I will give you a half interest in what you

stake?

A. Yes sir.*****
(Rec. P. 85-6).

"Q. Did you have any other conversation prior

to the time you staked these claims, with Bennett

in regard to staking claims for the copartnership

of Bennett, Dunbar and Scott?

A. Not in regard to staking, unless it had been

mentioned t\vo or three times in about that period

of time just prior to the time I went out to stake.

Q. Then the only conversation you can recall

that took place between yourself and Bennett rela-

tive to staking claims for the copartnership of Ben-

nett, Dunbar and Scott was the conversation that

you had in your cabin on the 20th of November,

1902?

A. It seems to me that it was in the cabin we
lived in and had built together that this conversa-

tion took place.

Q. That is the only conversation that -^^ou can

recall?

A. In regard to going out and staking claims?

Q. Yes.

A. No, we had a conversation when I first met

Bennett about staking claims.

Q. I mean about staking claims for the copart-

of Bennett, Scott and Dunbar?

A. Yes sir, that is all I recall at that time.

Q. And you have stated all that was said in that

conversation?
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A. I believe I have, yes sir.

Q. And nothing further then was said by Ben-

nett to you in regard to staking claims for this co-

partnership prior to the time that you staked these

claims?

A. Not that I recall.

(Rec. 87-8).*****
Q. So practically the only agreement that you

had with Mr. Bennett or with Scott, Bennett and

Dunbar with regard to locating property was the

agreement that you had upon the 20th day of No-

vember, 1902, which you testified to this morning?

A. That is the agreement I staked the ground

under, yes sir.

Q. That was the only agreement that you ever

had with these gentlemen isn't it?

A. That is all the staking I ever done for them,

yes sir.

Q. That is the only agreement?

A. Yes sir; that is the only agreement. I had

an acknowledgment in words and the approval of

the fact. (Rec. 151).

The contract relied upon by the plaintiff in this

case as appears from the complaint and from the fore-

going testimony does not come within any of the well

recognized rules governing partnership agreements

either in the nature of general partnerships, mining

partnerships, or that class of contracts sometimes called

qualified partnership contracts and commonly known

as "grub stake" contracts.
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It cannot be contended that the contract in this case

presents any of the evidences of a general partnership

contract.

"Partnership is the relation existing betvveen per-

sons who have so contracted that the profits of some

business enterprise conducted by any or all of them

for them all, enure to all as co-owners and are shared

accordingly."

George on Partnership, Sec. i.

And it is well settled that the chief characteristic

of a mining partnership is the acquisition by two or

more persons of a mining claim or claims and the actual

working of the same, by all of them.

2 Lindley on Mines, Sec. 797.

Prince vs. Lamb, 128 Cal., 689.

It is not a grub stake contract for the very essential

of such a contract is lacking. Such contracts are joint

in their character, and the complaint herein alleges

that the plaintiff being about to start out on a staking

tour for himself, entered into an agreement "with the

" defendants Dunbar, Scott and Bennett, the terms and

" conditions of which were that the plaintiff was at

" his own cost and expense, to proceed to search for,

" prospect and stake certain placer mining claims, and

" that in addition to claims located for him and in his

" name and for his sole use and benefit, he was to stake
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" for and on account and in the names of said defend-

" ants, or either of them, such placer mining claims in

" consideration of which the said defendants promised

" and agreed and covenanted with the plaintiff, that

" they would forthwith after such staking, fulfill the

" other requirements of the rules and regulations gov-

" erning the location of mining claims on vacant public

" land and more particularly record such locations and

" give to plaintiff a share and interest of one half in all

" such locations so made by him for them."

A "grub stake" contract is "a common venture where-

in one called the outfitter supplies the 'grub' and the

other called the prospector performs the labor and all

discoveries inure to the benefit of the parties in the

proportions fixed by the agreement."

Vol. 2, Lindley on Mines, Sec. 858.

Berry vs. Woodburn, 107 Cal., 504.

Meylette vs. Brennan, 38 Pac, 175.

Moritz vs. Lave lie, 77 Cal., 10.

There is no joint venture here. As was said in Berry

vs. Woodburn, supra, "here we have no common ven-

" ture, no common ownership, no showing of profit and

" loss, no furnishing of labor by one party and grub

" by the other."

And futhermore, as was held in the case of Prince

vs. Lamb, supra, in order to establish a "grub stake"

contract it must be shown that the supplies advanced by



27

the outfitter have actually been used in the procure-

ment of the mining locations. Under this rule, the

contract absolutely falls as a "grub stake"; for relied

upon as alleged, the complaint states that in and by

the terms of the contract, Cascaden was to stake these

claims "at his own cost and expense."

Nor could Cascaden bring the contract within the

provisions of Moritz vs. Lavelle, supra, or similar

cases, upon the ground that a resulting trust arose out

of the conditions of the contract alleged in the com-

plaint and its alleged performance by Cascaden. For

there, the verbal contract was for the relocation of a

mine for the joint use and benefit of both parties, and

the plaintiff agreed, in consideration of the defendant

going out to make the necessray examination of the

mine, to furnish him with board for a certain time,

provisions, clothing and blankets. It was by virtue of

the furnishing of these things that the resulting trust

arose in favor of the plaintiff therein. As before sug-

gested no such conditions were shown to exist here.

It would seem therefore that as this contract par-

takes neither of the character of a general or mining

partnership and is lacking in the essentials of a grub

stake contract it resolves itself if anything, into an

agreement for the conveyance of an interest in real

property in the nature of a mining claim, in considera-

tion of services rendered in the location of the claim;

see Berry vs. IVoodburn, supra, and being admittedly
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oral is void under the statute of frauds of the District

of Alaska.

See Part IV. Ch. loi, Sec. 1044, Subdv. 6, Carter's

Annotated Codes of Alaska,

—

"In the following cases an agreement is void

unless the same or some note or memorandum
thereof expressing the consideration be in writing,

and subscribed by the party to be charged or by

his lawfully authorized agent: * * * *

an agreement for the sale of real property or of

any interest therein * * * *""

A mining claim is real estate and can be transferred

only by an instrument in writing.

Moore vs. Hamerstag, 109 Cal., 122.

Garthe vs. Hart, 73 Cal., 54.

II.

No partnership was shown to exist between the de-

fendants, Scott, Dunbar and Bennett.

Cascaden, as shown both by his complaint and the

evidence introduced in suport thereof, relies for a re-

covery thereon upon the existence of a copartnership

between Scott, Dunbar and Bennett. Such copartner-

ship if any in order to benefit Cascaden, assuming that

such a showing would benefit him, must be shown to

have existed at the date of the making of the agree-
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ment of November 20th, 1902, or at anv ratev prior

to the staking of the claims on the second day of De-

cember, 1902.

The only testimony ofifered upon the trial to prove

the existence of a partnership between the defendants,

Dunbar, Scott and Bennett were the alleged admis-

sions of Bennett and secondary evidence of the con-

tents of a letter claimed to have been written to Ben-

nett by Scott, all of which was testified to by Cascaden

himself as follows:

"Q. Whom did he state to you his partners

were?

A. Charles Scott— * * * *

Q. Scott, Bennett and Dunbar?
A. Yes sir.

Q. Were you familiar with Scott, Bennett and

Dunbar's business at that time?

A. At what time?

Q. In January?

Q. Or at the time of this agreement or shortly

afterwards?

A. I knew Scott, Bennett and Dunbar were

partners in mining and freighting and Bennett rep-

resented them here and they were bringing over

and coming in with stock to enter into business in

this country.

The witness continuing: That was the statement

of John Bennett.
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Q. Any other means of knowing about this

partnership?

A. Well I read a letter to Bennett from Scott

that arrived here in November, 1902.

Q. On what date did you read it?

A. In November, late in November.

Q. From where and under what date did it pur-

port to be written?

A. I don't recall; well, it was in November I

think.

Q. Do you remember the place it was dated?

A. No sir, I don't remember where it was dated

but it was in the fall of 1902.

Q. What is your impression as to where the let-

ter was dated?

Q. This letter you read prior to the staking of

A. In Circle,

this ground in dispute?

A. Yes sir.

Q. State the contents of that letter

Q. What did you do with this letter after you

had read it?

A. I handed it to Bennett.

Q. Handed it back to Bennett?

A. Yes sir.

Q. Have you seen it since?

A. No sir.

Q. State the contents of that letter?

A. The letter was in answer to a letter I wrote

for John Bennett and the contents was in answer

to the letter I wrote for him. It stated that they

would not accept me as a partner in their business
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name of Fred Dunbar and they were coming in

together with grain and feed and would be here

as soon as possible and something in regard to hay

and business of their own that I don't recall. It

was a short letter.

Q. Who else read the letter at that time if you

remember?

A. There was no one else to read it I don't

think.

Q. How did you happen to read it?

A. Bennett asked me to read it to him."

(Pages 48, 49; 50-1, 2. Record).

And again on cross examination:

"Q. Were Dunbar, Bennett and Scott doing

business at that time in November or December of

1902. at Fairbanks or any other place to your

knowledge?

A. Xot until after that arrived here, I don't be-

lieve Scott and Bennett were partners.

Q. What was the business of that partnership?

A. Mining and freighting.

Q. Do you know upon what terms it was or-

ganized and what the stock of the copartnership

business was?

A. Bennett told me that he and Scott had staked

claims together and they had taken a contract to

work claims together, the Jourack ground.

Q. That was Scott and Bennett?

A. Yes sir.

Q. Now I am talking about the copartnership

of Scott, Bennett and Dunbar?
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A. We will have to go back then to a later per-

iod.

Q. How much later?

A. About the first of December.

A. Then what do you know about the partner-

ship?

A. That it was in the name of the three instead

of two is the only difference.

Q. How do you know that it was in the name
of three instead of two?

A. From general conversation.

Q. With whom?
A. With Bennett and from the letter. (Rec.

Pages 90, I )

.

And again:

"Q. You stated this morning that the only

knowledge you had of the copartnership existing

between these gentlemen on the 2nd day of Decem-

ber, 1902, was what you have seen this letter writ-

ten by Scott and what Bennett had told you?

A. No sir.

Q. What else?

A. I heard Dunbar say on or about the 2nd day

of December we discussed their partnership—he

told me he had come over with the intention of go-

ing into partnership and they had entered into part-

nership.

Q. What year was that?

A. 1903?

Q. I asked you this question : All the knowledge

that you had as to the existence of this copartnership
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prior to the time mat you located these claims was

what Bennett had told you and what you learned

from this letter written by Scott?

A. Yes, I think so. {Rec. 169.)"

It is very clear that before one partner can be

charged with the admission of another, the partnership

relation must be shown and that by other evidence

than the admission itself. In such a case the admission

can be received only to affect the persons making it.

Jones on Evidence, Vol. I, Sec. 252.

But while the admissions of a partner made during

the continuance of the partnership and within the scope

of the partnership business are in general admissible

in an action against all the partners they are not evi-

dence to prove the partnership itself.

/ Am. & Eng. Ency. Law, 710.

Greenlaf on Evidence, Vol. 2, Sec. 484.

"On an issue of partnership as here, the prin-

ciple is elementary that the declarations of one

partner are admissible only to charge himself and

are incompetent to prove that any other person

is a member of the firm. 'In such cases,' said Gil-

christ, J., 'the question is whether the defendants
' be jointly liable. Each one may admit his own
' liability as far as he may choose; but when the at-

' tempt is made to charge third persons with a debt,

* upon his mere declarations the evidence is merely
' hearsay and does not come within any of the ex-



34

* ceptions which permit the introduction of such

'proof.' Bank vs. Moore, 13 N. H., loi. So that

it may be said upon the question whether a partner-

ship exists the rule of evidence is well established,

that the declarations of one of the alleged partners

made in the absence of the other, cannot as against

him, be used to establish the controverted fact of

partnership. McPherson vs. Rathbone, 7 Wend.

216; Coiva?i vs. Kinney, 33 Oh. St., 426."

Daivson vs. 'Pogue, 18 Or., 107; 22 Pac,

637-

The only evidence in the case as to the partnership

as before suggested, were the declarations of Bennett

and the alleged admissions in the letter from Scott.

But there was nothing to show that these admissions

were made within the scope of the partnership busi-

ness, nor anything to show the character of the jpart-

nership business. The partnership is absolutely de-

nied by Scott, Bennett and Dunbar. It is admitted that

on December 2, 1902, neither Scott nor Dunbar was

in Fairbanks. It is not claimed that at that time the

defendants were carrying on any partnership business

or using a firm name. In fact there is nothing upon

which to base the finding of the Court that the said

defendants were general partners, the most that could

be claimed by Cascaden being that in December, 1902,

the defendants were copartners carrying on the busi-

ness of packers and miners as alleged in the complaint,
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and all the testimony of the plaintiff upon the subject

as hereinbefore shown is that "they were partners in

" mining and freighting" at that time.

It may be contended by appellees that there was an

express statement on the nart of defendant Dunbar that

he was a partner with Bennett and Scott, made in a

conversation with Cascaden in February, 1903; the

testimony upon this point is as follows

:

"Q. Don't you know as a matter of fact that

Dunbar didn't become a member of that copartner-

ship until June, 1903?

A. I know diflferent.

Q. How do you know?
A. Well, Dunbar and I went out to the creeks

together to let contracts to work on this Jourack

ground and he said he was interested in it.

Q. How interested?

A. He was interested as a general partner.

(Rec. 93).

Admitting that this testimony is true, yet it does not

show any partnership relation existing in December,

1902.

Proof of facts tending to show partnership at a cer-

tain date is admissible to show a partnership at a later

date as a partnership once shown to exist will be pre-

sumed to have continued until something contrary ap-

pears. But such presumption is not retrospective. The
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existence of a partnership at a certain date being no

evidence that it existed at a time prior thereto.

I J Am. & Eng. Ency. L., 1324. (ist Ed.)

Donohoe vs. Bruce, 92 Fed., 858.

III. The Court, however, found and the facts shov/

that Scott and Dunbar did not .enter into an contract

with Cascaden as alleged in the bill or any other con-

tract, and the Court further found and the facts show

that Bennett had no power of authority to make such a

tract for either of them as their partner or otherwise,

contract for either of them as their partner or other-

wise.

Finding IV, Rec. p. 36.

The contract, if any existed at all, then resolves itself

into a personal one between Bennett and Cascaden and

bound the former only so far as the properties located

in his name were concerned. He had no power to

agree to convey a half interest in any of the claims lo-

cated for either Scott or Dunbar.
Viewing the contract in the light of the Court's find-

ing in this respect, what have we?

An agreement on the part of Cascaden to locate cer-

tain placer mining claims for Bennett, Scott and Dun-

bar, or either of them, and a voluntary agree-

ment on the part of Bennett to convey to Cas-

caden for his services therefor a one-half in-

terest in those claims. An entirely different con-
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tract from that set up in the bill and for which Casca-

den asks specific performance. No other conclusion

can be arrived at. If Scott and Dunbar did not author-

ize Cascaden to locate for them, and did not empower

Bennett to authorize Cascaden to do so for the partner-

ship in the names of the different partners

(admitting only for the sake of the argument

under this point that a partnership existed at

that time) or to agree to convey a half interest in

such claims, then the agreement so far as the partner-

ship is concerned falls to the ground and Cascaden

must look, if at all, to Bennett for performance of the

contract in so far as he can perform the same.

It must be admitted that whatever title existed with

reference to the claims located for Dunbar and Scott

by Cascaden, such title was vested in them individ-

ually by the action of Cascaden, and the same result

was had with reference to the claims located for Ben-

nett. Gore vs. McBrayer, i8 Cal., 583; Moore vs.

Hamerstag, 109 Cal., 122. It therefore follows

that, in the absence of any showing that so

far as these claims were concerned Bennett

had power to contract with reference to trans-

ferring any interest therein, the only performance

under the alleged contract of which he was legally

capable, was a transfer of a one-half interest in the

claims located in his name and for his benefit.

And after the alleged staking by Cascaden (to-wit,

on December 20th, 1902 (Rec, p. 66), Bennett did
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make an attempt to transfer a half interest in the claim

located in his name by making, executing and deliver-

ing to Cascaden a quit claim deed to a one-half interest

therein (Rec, p. 66).

Viewed in the light of the circumstances surround-

ing the making of the deed which we contend must be

construed, if at all, in relation to the prior contract to

convey, if we are to reconcile the Court's findings that

there was a contract between Cascaden and Bennett,

and that there was a good consideration passing from

Cascaden therefor (Rec, Finding III; Con. of Law
II), such consideration must have been the staking of

the locations by Cascaden for Bennett, and the one-half

interest attempted to be conveyed was but a carrying

out of the terms of that contract on Bennett's part.

That deed was the only conveyance passing between

the parties, Cascaden and Bennett, and was not ac-

knowledged until July i, 1903, and was the conveyance

upon which the Court based its decree that Cascaden

was entitled to receive a one-third interest in the

claims.

By what process of reasoning the Court arrived at

this conclusion of law we are at a loss to understand,

unless it was based upon either one of three states of

facts.

First. That the Court considered the quit claim

deed so executed and delivered on December 20th,

1902, was not intended to convey, as we have hereto-

fore stated, Bennett's one-half interest in the claims lo-
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cated, he owning the same individually, but that he in-

tended to convey the half interest of the partnership

therein under the alleged agreement set up in

the bill. Or second, that the said deed conveyed

only what partnership interest Bennett had at the

time (assuming for this purpose only that a part-

nership existed between Scott, Dunbar and Bennett

when the said deed was made and delivered and cov-

ered these properties), and further that the same car-

ried an after acquired title, and so transferred the title

that Bennett acquired under the relocations of these

claims by Dunbar; or third, that the said deed never

took effect until acknowledged, and then transferred

only what interest he had in the partnership in these

claims then existing, namely, a one-third.

We think the first supposition is effectually disposed

of by the finding of the Court:

"That neither Scott nor Dunbar made any agree-

ment with Cascaden nor gave him any power or

authority to locate mines for them, and the evidence

does not show that Bennett had any power as part-

ner or otherwise to employ him for that purpose."

Finding IV, p. 36.

Second. Assuming that at the timeof the makingof the

deed Bennett and Scott and Dunbar were partners, yet

the record shows, and the Court found, that Scott and

Dunbar had nothing to do with the making of the
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agreement (admitting such agreement was made) rel-

ative to the locations of these claims, and therefore the

partnership did not cover these locations. That being

so, the agreement being a purely personal one between

Cascaden and Bennett (Finding III, p. 35), whatever

partnership interest Scott and Dunbar would have in

the claims located by Cascaden for Bennett would be

an interest in their respective proportions to what re-

mained after Bennett had carried out his contract with

Cascaden. In other words, the partnership, if it ex-

isted, could only take subject to the payment by Ben-

nett for the property which was to be staked for him

personally, namely, a one-half interest.

The deed as made by Bennett to Cascaden, and

found by the Court to be a quit claim deed (Rec. 36,

Finding VI), recites that the party of the first part

does "hereby sell, transfer and forever quit claim unto

"the party of the second part the following claims:

" One-half interest in claim known as No. 12a below

" Discovery on Cleary Creek; one-half interest in claim

" known as No. 3 from the mouth on Lulu Creek; one-

" half interest in claim known as No. 5 above Discov-

" ery on Solo Creek, and one-half interest in claim

" known as fraction of No. 2 above Discovery on Burns

" Creek, all of said creek being in the Fairbanks Min-
" ing District, Alaska."

Rec, p. 66).
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In other words, Bennett retains for himself the other

half interest. No other construction could be placed

on the deed.

And especially is this so in the light of the alleged

contract which the Court found Bennett had entered

into w^ith Cascaden. No other construction could be

deemed reasonable upon a consideration of its finding.

(See Finding III, Rec, p. 35.)

But if this be so, how are we to reconcile the conclu-

sion of law arrived at by the Court and carried out in

its decree that the said deed conveyed a one-third inter-

est in the location described?

(See Conclusion of La-di: II, Rec, p. 40.)

It would seem that the Court could not have based

its conclusion upon the second supposition unless upon

the theors^ that the said deed conveyed an after ac-

quired title, and although nothing passed originally be-

cause of the .fact that Bennett had no title to convey,

that when he did acquire a one-third interest it went

to Cascaden, losing sight of the fact that this one-third

interest was in subsequent and independent locations,

and that those subsequent locations did not cover all of

the claims mentioned in the deed.

Adopting this view^, what was Bennett's title when

he made the deed originally and what was conveyed by

the quit claim deed?

It will be necessary in this respect to go back and in-
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vestigate the facts as to the condition of these locations

when the deed was made and delivered.

The Court found as follows:

"That in compliance with his agreerhent with

Bennett, the plaintiff Cascaden did, on or about the

2nd day of December, 1902, stake and locate the

following claims" (describing the claims mentioned

in the Bennett deed and others);

Finding V, Rec, p. 37.

And further found that the notices of said locations

were not recorded in the office of the mining recorder

within ninety days or at all.

Finding VII, Rec, p. 37.

if one thing is admitted in this case it is that the

notices of location of the claims staked by Cascaden

were never recorded.

Congress has supplemented the general mining laws

of the United States in Alaska, by requiring that no-

tices of location of mining claims within the district

shall be filed for record within ninety days from the

date of the discovery of the claim.

Sec. 15, Part III, Ch. I, Carter's Ann. Codes of

Alaska, 31 U. S. Stats., p. 321.

Our contention is that the locations so made by Cas-

caden were never completed, in that there was an abso-^
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iute failure to comply with the statute in this respect,

Such seems to be the well settled law.

In the case of Belk vs. Meagher, 104 U. S., p. 279,

284, it was declared that:

''A location is not made by taking possession

alone, but by working on the ground, recording

and doing whatever else is required for that pur-

pose by the Acts of Congress and the local laws and

regulations."

The case of Kendall vs. San Juan Mining Co., re-

ported in 144 U. S., 658, turned upon the compliance

with a Colorado statute requiring the recordation of a

certificate of location, and the decision was there made

that a failure to comply therewith rendered the loca-

tion invalid,

So, too, in the case of Butte City Water Co. vs.

Baker, 196 U. S., 119, the Supreme Court not alone

upheld the validity of the requirement of recordation

of the location notice, but where a regulation of the

Montana statute provided that the declaratory state-

ment so to be recorded in the office of the clerk of the

county in which the lode or claim was situated must

contain among other things, the location and descrip-

tion of each corner with the markings thereon, sus-

tained the decision of the Supreme Court of Montana,

holding that where such location certificate did not

contain these requirements the location was invalid,

saving:
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"It is contended that these provisions are too

stringent, and conflict with the liberal purpose

manifested by Congress in the legislation respect-

ing mining claims. We do not think they are open

to this objection. They clearly do not conflict with

the letter of any congressional statute. On the con-

trary are rather suggested by Section 2324. It may
be that the State legislature, in its desire to guard

against false testimony in respect to a location,

deemed it important that full particulars in respect

to the discovery shaft and the corner posts should

be at the very beginning placed of record. Even

if there were no danger of false testimony it was

not unreasonable to guard against the resurrection

of incomplete locations when by subsequent ex-

plorations mining claims of great value have been

uncovered."

"Failure to comply with such laws and rules

works a forfeiture whether the laws and rules pro-

vide for forfeiture or not, and the mining claim

becomes subject to location by any qualified loca-

tor."

Sisson vs. SommerSj 24 Nev., 388.

Northmore vs. Simmons, 97 Fed., 386.

It is plain compliance with a state statute is deemed

essential to the validity of a location. How much

more imperative is the Act of Congress passed for the

guidance of Alaskan miners and supplementing min-

ing laws, so far as the district is concerned, by requir-
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ing -vvithin a specified period the recordation of the

location notice in order to complete the location?

As was said by the Supreme Court of the United

States in Butte City Water Co. vs. Baker, supra:

"Congress is the body to which is given the

power to determine the conditions upon which the

public lands shall be disposed of."

Upon the failure to record the notices of the orig-

inal locations, the claims so alleged to have been lo-

cated for the defendants Bennett, Scott and Dunbar

were forfeited and became and were open public lands

and subject to relocation after the ninets' davs had ex-

pired.

These claims were originally located as claimed by

Cascaden on December 2, 1902—the deed from Ben-

nett to Cascaden v/as made and executed on Decem-

ber 20th, 1902, and delivered on that day to Cascaden

unacknowledged (Rec. p. 66).

At that time Bennett had no title to the location other

than an inchoate one to be perfected by the recording

of the location notices. Neither he nor Cascaden saw

fit to record the notice. Cascaden could have preser\^ed

his rights if any existed under the agrement, if he had

recorded, but failing to do so the claim was thereupon

open to relocation on or about the 2nd day of March.

1902.

And between May 21st and May 24th, 1903, Dun-

bar re-located No. 12a below Discovery on Cleary
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Creek as well as No. 8 above on Solo Creek for him-

self, No. 5 above Discovery on Solo for Scott and Frac-

tional No, I above on Solo for Bennett, (Rec. 228, 252,

253, 254, 302) but did not re-locate No. 3 above the

mouth from Lulu Creek, or Fractional No. 2 above

Discovery on Burns' Creek. We therefore contend

that on December 20th, 1902, when it is admitted the

deed was delivered to Cascaden nothing passed to him

but a half interest in and to whatever title Bennett then

had in an incomplete location of mining claims which

was never thereafter completed before the intervention

of adverse rights.

Plaintiff testified that he was to stake for the defend-

ants and was to receive a half interest in whatever he

staked. (Rec. 47, 53, 4.)

It is evident from this testimony and from the deed

itself that it was the intention of the parties that Ben-

nett shoul-d convey to Cascaden a one-half interest in

the mining locations that had been staked for him and

brought into existence in favor of Bennett by the action

of Cascaden. It evidently was the intention of both

parties to the deed that Cascaden was to be paid for his

work and labor in bringing into existence whatever

title then existed in these minig claims in Bennett by

a conveyance of one-half of the title so created by Cas-

caden. He could receive no other or greater title than

he had himself created, and the title which Bennett
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fconveyed could be no greater than that which he had

derived from the action of Cascaden.

Emeric vs. Alvadaro, 90 Cal., 476;

The parties to this deed gave expression to their in-

tention therein by a conveyance which was prepared

by the plaintiff himself, and in which he uses the words

"sell, convey and forever quit-claim". (Rec. p. 393.)

There can, therefore, be no doubt but that it was the

intention of the parties to create and that said words

did in reality create a quit claim deed.

The following words have been held to create a quit

claim deed:

"Bargain, sell and quit claim."

Touchard vs. Crowe, 20 Cal., 150.

"Grant, release, convey and quit claim."

Veit vs. Dill, 78 Hun. N. Y., 181.

If the deed were a deed of grant, bargain and salcj

it would doubtless have carried any after acquired

title, but the Court found and we hold that it was a

quit claim deed and while by its terms it transferred

whatever interest Bennett had at that time under the

rule governing such conveyances, it could not carry the

after acquired title of grantor and he is not estopped

to assert adversely a subsequently acquired title. We
take it this is settled law.
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"A quit claim deed purports to release and quit

claim only whatever interest the grantor possesses

at the time. By the use of this form of conveyance

he does not thereby affirm the possession of any title,

and is not precluded from subsequently acquiring

a valid title and from attempting to enforce it."

Devlin on Deeds, Sec. 27.

Washburn on Real Property, Section 332.

g Am. & Eng. Ency. L., 106.
'

Cadiz vs. Majors. 33 Cal., 288.

Morison vs. TJrlson, 30 Cal., 344.

From a consideration of the foregoing if we are right

in our interpretation of the law as applied to the facts

here,the Court below could not legally have based its

decree upon the theory that any title to the mining loca-

tions subsequently acquired through the locations made

by Dunbar, and Bennett's supposed partnership rela-

tions with him and Scott, inured to Cascaden under this

deed.

There would seem to be but one suppositiv^n left upon

which the Court could base his conclusions of law and

decree that Cascaden was entitled to a transfer of a

third interest in these claims and that is,

Third. That the Court treated the deed from Bennett

to Cascaden as having no eflfect until its acknowledg-

ment on July I, 1903, and upon the principle that a

man can convey no more interest than he has that it
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transferred his one-third interest in the locations ex-

isting at that time.

This we take it must be the real basis of the Court's

conclusion and decree, and we submit that in so finding

and decreeing the Court erred.

Let us consider the findings of the Court in this re-

spect.

After finding that Cascaden and Bennett entered into

an agreement by which Cascaden was to search for,

prospect and stake placer mining claims for Bennett,

Scott and Dunbar, and in consideration of his services

that Bennett agreed to give him a half interest in the

same, (Finding III, Rec, p 35), the Court further

found that Cascaden did stake the claims described

in the deed from Bennett to Cascaden and also staked

for Scott and for Dunbar certain other claims. (Find-

ing V, Rec, p 36.)

The Court then goes on to find that:

"That on his (Cascaden's) return to Fairbanks,

and on December 20th, 1902, in Bennett's cabin,

and in his presence, Cascaden prepared the respec-

tive notices of location for said claims and also at

the sam_e time and place prepared a quit claim

deed conveying a half interest in the claims so

staked by him for Bennett as set out in the foregoing

finding which said quit claim deed is a part of

the evidence in the case . . . and in said deed

the defendant Bennett conveyed to the plaintiff

Cascaden a full undivided one-half interest in and
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to the following described mining claims to-wit:

describing claims mentioned in deed that in accord-

ance with his prior agreement to do so, Bennett

signed and delivered the said deed to Cascaden on

said December 20th, 1902, and that said deed was

not then acknowledged or recorded."

(Finding VI, Rec, p. 37.)

In other words, the Court found that Bennett at that

time, carried out his part of the agreement to convey

a half interest to Cascaden in the claim staked for him,

and delivered the deed conveying such interest as it then

was.

Again the Court finds:

"On July I, 1903, Scott, Bennett and Dunbar were

general partners and held and owned each and all

of the claims mentioned in paragraphs 5 and 9 here-

in, as equal partners and that on that day Bennett

was the owner as such partner and in possession of

of an undivided one-third interest in and to those

placer mining locations mentioned in paragraph

5 and 9 in these findings and in those certain placer

mining claims described in his deed to Cascaden

so made and delivered on December 20th, 1902;

that on July i, 1903, Cascaden presented the deed

so made and delivered to him by Bennett on Decem-
ber 20th, 1902, to the said Bennett and requested

him to formally acknowledge the same and the said

Bennett did on said July i, 1903, acknowledge the

same to be his deed before J. Todd Cowles , a
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wrote his certificate of ackngwledgment thereon;

and the said Bennett again delivered the same to

Cascaden who thereupon filed the same for record

and the said deed and certificate of its acknowledge-

ment was on that day recorded in the office of the

recorder in the Fairbanks Precinct, Alaska. (Find-

ing IX, Rec, p. 38.)

And as a conclusion of law the Court found:

"That the deed so made by Bennett on December
20th, and so formally acknowledged by him on July

I , IQ03 and which was recorded on that day was

given for a good consideration and was sufficient

to and did conve)^ to Cascaden the full undivided

one-third of the title to the placer mines described

therein and that Cascaden thereupon became and

now is the owner of a full undivided one-third in-

terest in the mines described therein."

(Conclusion of Law II, Rec, p. 40-41.)

A consideration of these findings of the Court make

absolutely clear the fact that the Court considered the

the date of the acknowledgement of the deed the date

of its delivery and transfer of the title to a one-third

interest to Cascaden. Such conclusion of law cannot

be interpreted otherwise, to make it consistent with

its finding that the deed was a quit claim deed, and

under well settled principles of law could not convey

an after acquired title.
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It is further apparent therefrom that the Court con-

sidered that Cascaden took under the Dunbar locations,

and not under the Cascaden locations, for he finds:

"That on July i, 1903, (the date of the acknowl-

edgement) Scott, Bennett and Dunbar were general

partners . . , and that on that day Bennett was

the owner as such partner and in possession of an

undivided one-third interest in and to those certain

placer mining claims mentioned in paragraphs 5

and 9 in these findings."

If Bennet held a third interest in these claims on July

I, 1903, it is apparent that in the judgment of the Court

nothing could have passed from him to Cascaden on

December 20, 1902, when the deed was admittedly de-

livered but that the deed took effect from the acknowl-

edgement thereof, or was a bargain and sale deed,

contrary to its Finding VI (Rec, p. 36.)

It will be noted that the Court found a delivery of

the deed originally on December 20th, 1902, a pre-

sentation for acknowledgement on July i, 1903, and

that the said Bennett after acknowledging again de-

livered the same to Cascaden , . . (Finding IX,

Rec, p. 38.)

It is elementary that delivery is the final act necessary

in the execution of a deed and it follows that the deed

takes effect at the time of delivery. There is no dis-

pute in this record as to the execution of this deed by

Bennett on the date given therein, December 20th, 1902,
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(Rec, 66) or that it was actually delivered on that day.

The Court so found and Cascaden so testified:

"I believe he gave me a bill of sale of the property

at that time. Q. Upon the 20th? A. Yes sir,

Q. That is the bill of sale that has been introduced

in evidence here? A. That is the same bill of sale.

Q. That was for an undivided one-half interest in

No. 12a that you had located in the name of Bennett

and other property enumerated there? A. Yes sir.

(Rec, 150.)

There is absolutely nothing further in the record

relative to any other delivery than that of December

20th, 1902, excepting the foregoing finding of the Court

which is based alone on the fact that after the delivery

of the deed to Cascaden, he went to Bennett and asked

him to acknowledge it. As to this acknowledgement

there is but little in the record. Bennett testifying:

"On July 20th you acknowledged that deed to

Mr. Cascaden? A. Yes sir, I did, he asked me
to go over and acknowledge that deed and I said

4 will' and never thought anything more about it.

(Rec, p. 428.)

The circumstance that after the delivery of the deed

to Cascaden he presented it to Bennett for acknowledge-

ment and that thereafter Bennett technically delivered

or handed it back to him does not negative the original
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delivery or operate as a surrender of the title that passed

at the date thereof and the giving of a new title.

Towery vs. Henderson, 60 Tex. 291.

Roots vs. Halliday, 6 Munf. (Va. 251.)

It is elementary that a deed takes effect at the time

of its delivery and acknowledgement of its execution

is simply for the purpose of entitling the same to be

proven as evidence in a Court of record or to entitle

it to be recorded.

Says Mr. Chief Justice Marshall in the case of Lessee

of Sicard et el vs. Davis, 6 Peters, 124, 185,

"The acknowledgement or the proof which may
authorize the admission of a deed to record and the

recording thereof are provisions which the law

makes for the security of creditors and purchasers.

They are essential to the validity of the deed, as to

persons of that description not as to the grantor.

His estate passes out of him and vests in the grantee

so far as respects himself as entirely if the deed be

in writing, sealed and delivered as if it be also

acknowledged or attested and proved by three sub-

scribing witnesses and recorded in the proper

Court."

The Alaskan statute which requires acknowledge-

ment is in the affirmative and is without any negative

implication to exclude the common law rule of convey-

ances, as being valid between the parties thereto and
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those having notice thereof even though not acknowl-

edged.

Section 73, Part V, Carters Am. Codes of

Alaska.

And in this is borne out by the decisions of the Su-

preme Court of Oregon in which state an exactly identi-

cal statute exists, (see Sec. 5333 Ballinger's Codes of

Oregon, Vol. 2.) In fact it is well known that from

that statute, the Alaskan statute was taken. Such de-

cisions in the absence of any express interpretation or

construction of the Alaskan statute should have weight,

for it has been held that where a statute is taken bodily

from that of another state, the construction given such

statute by the highest Court of the former is also

adopted.

In the case of Manaudas vs. Mann, (14 Or.) 13 Pac.

Rep. 449, the Supreme Court of Oregon say:

"The deed appears to have been regularly exe-

cuted aside from the defectiveness of the acknowl-

edgement. . . A deed in this State duly signed

and witnessed conveys the title of the grantor

as between the parties and as to everyone else by

title subsequent except a bona fide purchaser for a

valuable consideration. . . . Our statute of con-

veyances of real property was taken from the Iowa

statute and the construction which the Courts of

that state have invariably given it has been that the

want of the acknowledgement or the proof which

may authorize the admission of the deed to record
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does not invalidate the deed as between the grantor

and grantee and that it is good as to all persons who
are chargeable with notice. (Blain vs. Stewart, 2

Iowa, 398.) The Courts in this state have given

it the same construction."

Musgrove vs. Bonser, 5 Or., 313.

Moore vs. Thomas, i Or., 201, 202.

See further the case of Goodenough vs. Warren, 5

Sawy. 449, where Deady J. in constructing this Oregon

statute, said:

"Excepting in the case of a married woman, a

deed at common law is valid as between the parties

thereto and their privies although not witnessed,

acknowledged or recorded. It is only necessary

that the waiting should be signed, sealed and de-

livered to make it the deed of the party. . . .

Does the Oregon statute change the rule? Section

I of the act relating to conveyances declares that

'conveyances of lands or of any estate or interest

therein may be made by deed signed and sealed;

and although in the same section and sentence it is

further provided that such deeds may be acknowl-

edged or proved and recorded as therein directed,

yet it is not declared and evidently was not intended

to make either such acknowledgement, proof or

record any part of an execution of such instrument.

These acts are all subsequent to the execution of

the deed and are the appointed means by which

constructive notice of its execution and contracts

may be given to all the world."
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Applying the principles laid down in these cases, the

deed therefore made by Bennett to Cascaden was valid,

as between them when made and conveyed an undi-

vided one-half interest in uhatever title Bennett pos-

sessed at that time. The acknowledgement being simply

a means of proving the execution of the deed at the time

indicated, by the doctrine of relation reverted back to,

and as of the date of the said execution. Being in the

nature of a quit claim deed, it conveyed no after ac-

quired title, and the Court therefore erred in decreeing

that it conveyed to Cascaden a one-third interest. As

it carried nothing it could not be prior to the deed

of Bennet to Scott and Dunbar which conveyed a one-

third of the title to the Dunbar locations, or from Dun-

bar and Scott to Manley and Rice which did likewise.

And in this respect, we hold further that the Court

erred in making its finding No. IX, (Rec, 38.)

'That on July ist, 1903, Scott, Bennett and Dun-
bar were general partners and held and owned each

and all the claims mentioned in paragraphs 5 and 9
of these findings, and that on that day Bennett was

the owner as such partner and in possession of an

undivided interest in and to those placer mining

claims mentioned and described in paragraphs 5

and 9 in these findings'' as there is nothing in the

record to show that either Scott, Bennett or Dunbar,

as partners or other^vise were the owners of Claim
No. 3 from the mouth of Lulu Creek or of Frac-

tional No. 2 abo I' Discovery on Burns Creek.
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It will be noted that these two claims had been orig-

injll}^ claimed as located by Cascaden for Bennett, the

notices of which were never recorded, and the said

claims therefore lapsed and were forfeited.

Northmore vs. Simmons, supra.

The record fails to disclose that they were ever re-

located for the benefit of any of the persons named in

this litigation. Dunbar testified only to re-locating No.

12a above Discovery on Cleary Creek, and No. 5 and

8 above on Solo Creek, and Fractional No. i above on

Solo Creek. (Rec. 228, 252, 3 and 4; 302) Only 12 A
above on Cleary and No. 5 above on Solo Creek being

the claims described in the deed from Bennett to Casca-

den which the Court is practically decreeing enforced.

Again: There is no evidence in the record to justify

finding No. 10, (Rec, 3) that,

"On July I, 1903, and for a long time prior there-

to the placer mining claims so described in Ben-

nett's said deed to Cascaden had been duly located

by the defendants Bennett, Scott and Dunbar. . .

And this for the reasons hereinabove stated in refer-

ence to finding No. 9,"

Further: There is no evidence in the record to

justify the finding that,

"On May 17th, 1904, the defendant Bennett made
and signed and delivered a deed in writing whereby

he attempted to convey to the defendants Scott and
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Dunbar, a full undivided one-third of the title to

the placer mining claims formerly by him sold and

conveyed to plaintiff Cascaden . . . that on the

17th day of May, 1904, and subsequent to Bennett's

deed to them Scott and Dunbar made and signed

and delivered the deed in writing whereby they at-

tempted to convey to defendants Manley and Rice

a full undivided one-third of the title to the placer

mining claims so formerly sold by Bennett to Cas-

caden and that said Manley and Rice took and ac-

cepted said deed with full notice and knowledge

of the prior deed from Bennett to Cascaden of

December 20th, 1902, and acknowledged and re-

corded on July I, 1903. (Finding XI, Rec, p.)

An examination of Bennett's deed of May 17th, (7?)

1904, Rec. p. 229) as well as that of Dunbar and Scott

to Manley and Rice (Rec. 234) of the same date will

disclose the fact that there was no attempt to convey

the placer claims described in the deed from Bennett

to Cascaden, but that the said latter deeds covered

only so far as the properties in issue in this case were

concerned, the claims re-located by Dunbar, and did

not cover the locations made by Cascaden, namely,

Fractional Creek Claim No. 2 above Discovery on

Burns' Creek and No. 3 from the mouth of Lulu Creek.

Again: The Court erred in decreeing that plaintiffs

have judgment against the defendants and each of them,

that he is the owner and entitled to the possession of

an undivided one-third interest in and to the placer

mining claims described as being Bench Claim No. 12a
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below on Cleary Creek on the right limit and first tier,

re-located by George F. Dunbar on the 21st day of

May, 1903, Creek placer mining Claim No. 3 from

the mouth of Lulu Creek; Creek Placer Mining Claim

No. 5 above Discovery on Solo Creek and Fractional

Creek Claim No. 2 above Discovery on Burns' Creek,

and that the claims of all persons to said one-third

thereof are invalid and groundless, and that said de-

fendants do convey said undivided one-third interest

in said placer mining claims to the plaintiff and do

make, sign and execute forthwith a good and sufficient

deed in and to said property, and that in default thereof

that the Clerk of the Court execute such conveyance.

(Rec, p. 43, 44.)

The properties described in said decree are the prop-

erties described in the deed from Bennett to Cascaden

with the exception that No. 12a is therein mentioned

as having been re-located by Dunbar. There is not

a scintilla of evidence showing as we have reiterated

before that Fractional Creek Claim No 2 on Burns'

Creek, or Claim No. 3 above the mouth of Lulu Creek

were ever re-located so far as any of the parties hereto

were concerned after the locations thereof had lapsed

by reason of the failure to record the notices of location,

or that Scott or Dunbar, Manley or Rice ever had any

interest therin. How therefore could they make a good

and sufficient deed to Cascaden of what they have no

interest in? If the judgment of the lower Court be

affirmed and the defendants should rightly refuse to
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execute such deed then the Clerk of the Court in obedi-

ence to the Courts's mandate would be empowered to

make a deed in defendants name conveying to Cascaden

property in which said defendants have no interest.

Can such a decree stand?

IV. The Court erred in rendering the decree

herein as it went outside the issues raised by the plead-

ings.

It is apparent that the bill is for specific performance

of a contract alleged to have been made by the defend-

ants Dunbar, Scott and Bennett with Cascaden, and

raises the issue of fraudulent behavior on the part of

the said defendants to the detriment of said Cascaden.

To these issues the Court says there was no such con-

tract so far as Dunbar and Scott were concerned, but

a personal contract on Bennett's part which Bennett has

performed and negatively holds there was no fraud by.

a failure to find the same affirmatively. There is no at-

tempt to decree a perfomance of the contract set up in

the bill, but rather an attempt to quiet the title of Casca-

den to certain mininglocations under his deed from Ben-

nett as against the claims of the defendants Manley and

Rice. The deed was introduced in evidence not as the

contract sought to be enforced but as corroborative

merely of the contract which is sought to be enforced,

and the Court in one sense decrees specific performance

of the latter, rather than of the former contract which

failed for lack of evidence to support it.
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"In order to entitle a plaintiff to a decree under

the general prayer different from that specifically

prayed for, the allegations relied upon must not

only be such as afford a ground for the relief

sought, but they must have been introduced into

the bill for the purpose of showing a claim for re-

lief and not for the mere purpose of corroborating

the plaintiff's right to the relief prayed; otherwise

the Court would take the defendant by surprise,

which is contrary to its principles."

I Daniel's Ch. Prac, 386.

Story's Eq. PL, Sec. 42.

Curry vs. Lloyd, 22 Fed., 258.

In his com_plaint the plaintiff alleges facts and pro-

ceeds upon the theory that there was a contract made

between him and Dunbar, Scott and Bennett as co-

partners. The whole theory of the bill is based upon

such contract and ab reach thereof by all of said de-

fendants accompanied with fraudulent conduct.

The Court finds and proceeds upon the theory that

these averments were not true, but further finds that

Bennett made a contract with Cascaden, and that he

also made a deed to Cascaden of an interest in the

property in controversy, which deed was prior in time

to the deed made by him to Dunbar and Scott, and to

that of the deed from Scott and Dunbar to Manley

and Rice, of the same interest, and that therefore Cas-

caden's title thereto is superior to that of Manley and
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Rice, practically quietins: the title of Cascaden as

against the defendants.

But the bill does not disclose any of the allegations of

an action to quiet title. It is as before suggested an ac-

tion for specific performance of an alleged

contract, and even if it be conceded, which it

is not, that the findings give evidence of a

meritorious cause of action against Bennett on the

contract which the Court found existed between him

and Cascaden, they do so, not as one who with Dunbar

and Scott entered into a contract with Cascaden, but

that he individually and separately failed to perform

his piirt of the personal contract found by the Court to

exist.

The question involved in this case as shown by the

pleadings v/as not whether the deed from Bennett to

Cascaden was superior and prior to the deed from him

to Dunbar and Scott and to that of the deed from Dun-

bar and Scott to Manley and Rice, but rather, did

Scott, Dunbar and Bennett make the contract with

Cascaden as set forth in the complaint and denied in

the answers, and should the Court decree specific per-

formance of the same?

It is well settled that where the case made out by the

findings is a different case from that presented by the

pleadings, the judgment will be reversed, for the relief

decreed must be the relief sought, and the variance,
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even if it be such as could be cured by amendment, is

fatal to the validity of the judgment.

Schirmer vs. Drexler, 134 Cal., 134, 139.

Mondrau vs. Goux, 51 Cal., 617.

Bryan vs. Tormey, 84 Cal., 126.

We submit, upon the errors here pointed out, that

the judgment of the lower Court should be set aside.

McGINN & SULLIVAN,

Attorneys for Appellees and Cross-Appellants.

J. C. CAMPBELL,
W. H. METSON,
FRANK C. DREW,

Of Counsel.
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STATEMENT OF THE CASE.

This is a suit to charge defendants Dunbar, Scott and

Bennett as constructive trustees of plaintiff's interest in



certain mining claims and to compel a conveyance. The

plaintiff on or about the 30th day of November, 1902,

being about to start on a prospecting tour, agreed with

defendants, Scott, Bennett and Dunbar, that he would

at his own expense proceed to search for, prospect and

stake certain placer mining claims and that in addition

to the claims staked for himself, he would stake for

said defendants certain mining claims, in consideration

of which the defendants agreed that they would, after

such staking, fulfill the other requirements of the law

governing the location of placer mining ground in

Alaska and would record the notices of location and

convey to plaintiff a one-half interest in all locations

so made by him for them. Plaintiff alleges in his com-

plaint that in pursuance of the foregoing agreement

he did, on December 2d, 1902, stake for defendants,

Dunbar, Scott and Bennett, the following placer min-

ing claims:

"A"—In the name of the defendant, John Bennett,

side claim No. 12 "A" below Discovery on Cleary

Creek on the right limit, and the first tier thereof.

Placer Mining Creek Claim No. 3, from the mouth on

Lulu Creek, a tributary of Cleary Creek, Placer Min-

ing Claim No. 1; above Discovery on Solo Creek, a

tributary of Fish Creek, and the Fractional Creek

Claim No. 2 above Discovery on Burns Creek.

"B"—In the name of defendant, Charles Scott,



Creek Placer Mining Claim No. 8 above Discovery on

Solo Creek.

"C"—In the name of defendant, George F. Dunbar,

a fraction known and described as Fractional Creek

Placer Mining Claim between Discovery and No. i

Above on Solo Creek, about iioo feet in length. All

of said claims are situated in the Fairbanks Mining

District of Alaska. The plaintiff alleges that defend-

ant, Bennett, thereafter on the 20th day of December,

1902, conveyed to him a one-half interest in the claims

staked in his name, and that subsequently Bennett,

Scott and Dunbar, for the purpose of cheating plain-

tiff, connived together to abstain from recording the

notices of location of said claims within the time re-

quired by statute, and did abstain from recording the

notices of location as required by law and so endeav-

ored to cause said locations to lapse. Thereafter with

intent to defraud plaintiff of his interest in said prop-

rety, defendant, Dunbar, restaked in his own name for

the partnership of Bennett, Scott and Dunbar, side

claim No. 12 "A" Below Discovery on Cleary Creek,

Right Limit, first tier and also the other claims previ-

ously located by plaintiff in the name of defendant

Bennett, and also Creek Claim No. 8 Above Discovery

on Solo Creek located by the plaintiff in the name of

defendant Scott. Defendant Bennett restaked in his

name for the said partnership the fractional creek

claim previously located by the plaintiff in the name of



defendant Dunbar, being Fractional Creek Claim,

about iioo feet in length, situated on Solo Creek be-

tween Discovery and No. i Above. Defendant Scott,

located in his name for the partnership the claim for-

merly located by the plaintifif for defendant Bennett,

to-wit: No. 5 Above Discoverv on Solo Creek. Plain-

tifif further alleges that defendants Manley and Rice,

claim a one-third interest in placer mining claim No.

12 "A" Below Discovery on Cleary Creek by convey-

ance from Bennett, Scott & Dunbar, but that the same

was taken with notice of plaintiff's rights. There fol-

lows an allegation of a demand by plaintiff for a con-

veyance and a refusal by defendants to convey to him

his said interest in said claims.

Defendant Bennett answered denying all the ma-

terial allegations of plaintiff's complaint save that he

admits executing a conveyance to paintiff on or about

December 20th, 1902, of certain mining claims. The

other defendants deny the allegations of the complaint

save that they admit that they are in the possession of

and operating Claim No. 12 "A" Below Discovery, on

Cleary Creek. The Court found that defendants, Ben-

nett, Scott and Dunbar, were on November 30th, 1902,

general partners, engaged in freighting and immedi-

ately thereafter in mining; that the agreement set forth

in plaintiff's complaint was made by Cascaden with

Bennett and that the latter had no authority from Scott

or Dunbar to act for them in entering into it; that Cas-
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and on his return prepared the notices of location and a

quit claim deed conveying to himself a one-half inter-

est in the claims stalled for Bennett, which the latter

executed; that the notices of location were not recorded

within ninety days; that Scott and Dunbar had notice

of the action of Cascaden in locating these claims for

Bennett, Scott and Dunbar; that thereafter, on May
2ist, 1903. Dunbar relocated the claims as alleged in

plaintiff's complaint; that on July ist, 1903, Scott, Ben-

nett and Dunbar were equal partners in said claims and

Bennett as such partner was entitled to an undivided

one-third interest therein; that the deed from Bennett

to Cascaden conveyed to the grantee an undivided one-

third interest in the claims described therein; that the

conveyance to Scott and Dunbar and to Rice and

Manley are subsequent to and subject to said deed of

Bennett. The Court then made its decree adjudging

plaintiff to be the owner and entitled to the possession

of an undivided one-third interest in and to the claims

described in the deed from Bennett to Cascaden. The

plaintiff submitted to the Court certain findings which

the Court refused to make, to which ruling plaintiff ex-

cepted. The plaintiff requested the Court to find that

at the time of the execution of the contract, involved

in his controversy, defendants, Scott, Bennett and Dun-

bar, were general partners at Fairbanks, engaged in

freighting and in locating mines in that vicinit}'; that
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statement and did not learn that they had not been for-

warded until in July, 1903, when Bennett informed

him that they had not been recorded, but had been lost

and that Dunbar had relocated the property (Trans.,

60-166) ; that he delivered the notices of location to

Scott early in January, 1903, and Scott took the notices

of location from him and thanked him for locating the

ground (Trans., 166) ; he said he sent the papers to

have them recorded, and said plaintiff could have his

interest at any time (Trans., 166-167) ; that about

April ist, 1903, he met Scott on Coldstream and he

then acknowledged plaintiff as half owner in all the

ground staked by him ; that was after the time for re-

cording these claims had expired (Trans., 167-168) ;

that he next saw Scott on the trail in the fall of 1903

and he spoke concerning this propert}^ and said that he

had let an interest to one Davis or someone to put down

two holes to bedrock, and added: '*I suppose you will

"stand for giving a half interest in that ground. We
" have plenty of ground on Solo; we have three claims

" there and would like to have it prospected. And I

" suppose you will stand for half" (Trans., 168) ; that

in February he and Dunbar went to Coldstream from

Fairbanks and discussed these claims and Dunbar asked

about the fraction staked on Solo and told me they

would give him his interest any time he wanted a trans-

fer; that was about the ist of February, 1903 (Trans.,

62-63)
i
^hat in January, 1903, when he came in from the



creek he talked with Scott about this ground, the stak-

ing of it and his interest in it; Scott, Bennett and Dun-

bar were present; they accepted the location papers as

made out and said they would send them to Circle and

have them recorded (Trans., 63-64-162). At the time

this ground was staked there were no records at Fair-

banks ; everything was sent to Circle for record (Trans.,

68) ; that in February, 1903, Dunbar told him he was

a partner with Scott and Bennett in mines, freighting

and everything (Trans., 176) ; that he conversed with

Dunbar about this property in April, 1903, and he

stated that he would give plaintiff his interest at an}'-

time (Trans., 164) ; that in different conversations with

defendants, Bennett, Scott and Dunbar, they stated thev

were ver\" much pleased at his staking and that he could

get his interest at any time (Trans., 176). Nothing

was said to him about these claims having been relo-

cated until he was informed of the fact by Bennett in

July, 1903; they always told him the papers had been

recorded (Trans., 177-178). In July, 1903, Ben-

nett told him the ground was not recorded

and was restaked. The following winter Bennett

came into plaintiff's cabin; he was having trouble

with Scott at that time and told plaintiff of his trouble

and warned him that Scott was going to beat him

(Trans., 70) ; that he prospected No. 12 on Cleary and

No. 3 on Solo (Trans., 153). In May, 1903, plaintiff

and Scott had some difficulty over a lot and plaintiff
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asked him for a general settlement and wanted him to

divide and give him the intersts in the mining ground

and lots they were interested in, but he would sign

nothing (Trans., 64) ; that on December 20th, 1902,

Bennett executed to plaintiff a bill of sale of a one-

half interest in and to the claims located by plaintiff in

his name; that the same was acknowledged on July ist,

1903, and recorded on the same date (Trans., 65-67).

Daniel McCarthy, a witness for plaintiff, testified to

hearing a conversation between Bennett and Cascaden

about No. 12 Below on Cleary Creek, in which Ben-

nett said that he thought Scott was going to try and

beat them both out of their interest in the claim, that

the recording papers for No. 12 were to be sent to Cir-

cle by Swanson, the "Flying Swede," and it was

claimed they were lost; at the time he said Scott didn't

send the papers (Trans., 183).

Harry Buro testified aslo to the conversation between

Bennett and Cascaden and in this regard it may be re-

marked that Bennett in his testimony does not deny

that such a conversation took place, but avers that he

was under the influence of liquor, an excuse which will

scarcely excuse, as an examination of the evidence

given by him on the stand makes it quite manifest that

if his own statement that he was in liquor be taken as

true, he is more prone to tell the truth when in liquor

than when without it (Trans., 400).

F. R. Noyes testified that in the fall of 1902, before
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these claims were staked, Bennett told him he was a

partner of Scott; that Dunbar and Bennett went up the

river and hauled supplies for the Government last win-

ter; that some two months ago he saw a notice in the

paper of the dissolution of the partnership of Scott,

Bennett & Dunbar (Trans., 211-212).

Alvin Copeland testified that he supposed Scott and

Bennett to be partners in the winter of 1902, because

they were in the freighting business and Bennett told

him Scott was his partner. That was before Scott

came over from Circle (Trans., 217).

Fred Vogeler testified to seeing the stakes put by

Cascaden as agent of Bennett on No. 12 on Cleary and

alongside of them the stakes of Dunbar as relocator,

with the date May 20th, 1903 ; that the stakes of Casca-

den were plain to see, and it did not look possible for

Dunbar to have made his location without seeing and

knowing of the location made by Cascaden (Trans.,

222-224).

James Gibson testified that he was present in No-

vember, 1902, which was before these claims were

staked by Cascaden when the latter read the letter from

Scott to Bennett, and that it stated that he, Scott, did

not want to take Cascaden in as a partner as he had al-

ready taken in Dunbar (Trans., 256).

George F. Dunbar, one of the defendants, testifying

in his own behalf, corroborates the statements of Cas-

caden as to the fact of a letter being received from
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Scott; he states that he wrote the letter for Scott and

that Scott did not want to take in any partner at Fair-

banks as Dunbar was to go over with a privilege of

coming in as a partner (Trans., 269). Paralleling this

testimony with that of Mr. Cascaden and Mr. Gibson,

who swore that the letter stated that Scott did not desire

to take Cascaden in as a partner because he had already

taken in Dunbar, and considering the further undis-

puted evidence that Dunbar and Scott came over from

Circle early in January, 1903, in the same party with a

community of goods and that thereafter Bennett, Scott

and Dunbar were associated more or less in business

at Fairbanks makes it quite manifest that Cascaden and

Gibson, and not Dunbar were telling the truth as to the

contents of that letter. If as claimed by those defend-

ants, there was no co-partnership formed until July ist,

1903, does it not seem strange that these men doing bus-

iness before the world as partners, should wait until

they had apparently frozen Cascaden out of his in-

terest and relocated it in their own names before form-

ing a co-partnership? Why, if they were acting in good

faith and independently of one another, and not as part-

ners, conspiring to defraud Cascaden, did they in May,

1903, exercise such care to each relocate the partner-

ship claims that Cascaden had staked in some other

name? And having relocated the entire property and

believing themselves secure in having frozen Cascaden

out, they fix upon the ist of July, 1903, as an opportune



^3

date for the formation of the partnership for the pur-

poses and exigencies of this action. Dunbar stated that

he knew this ground was open because he saw an ab-

stract of the Circle City records, covering to March

ist, but as he did not stake until the latter part of May

it is quite clear that he knew the notices of Cascaden

had never been recorded, because he, Scott and Bennett

conspired together not to record Cascaden's notice and

thus to attempt to beat him out of his interest in the

property (Trans. 295). The evidence clearly shows

that both Dunbar and Scott ratified and confirmed the

agreement made by Bennett with Cascaden and re-

peatedly expressed their satisfaction with its terms.

We believe the evidence adduced at the trial was amply

sufficient to require a finding that the defendants, Ben-

nett, Scott and Dunbar were guilty of fraud, as re-

quested by the plaintiff, and submit it was error to fail

to so find.

The lower Court evidently proceeded upon the

theory that the promise of Scott and Dunbar to convey

being oral, was within the statute of frauds and could

not be enforced, as will appear from No. i of the con-

clusions of law (Trans. 40). This view of the case

was erroneous and at variance with well established

principles of equity.

Equity will not as a rule permit a party to invoke

the Statute of Frauds to defeat the performance of a
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party.

Hodges vs. Verner, lOO Ala. 612.

Rook vs. Jimeson, 62 Iowa, 202.

Where a trust arises in respect of land by implica-

tion, construction or by operation of law, it is not

within the Statute of Frauds, though not evidenced by

writing.

Scott vs. Harris, T13 111. 447.

So also in the case of Moritz v. Lovell, 77 Cal. 11,

the defendant located a mine in his own name under

an express oral agreement to deed to plaintiff a one-

half interest in the property. Upon his refusal to con-

vey, the plaintiff instituted suit. The defendant con-

tended that the contract was within the Statute of

Frauds and could not be enforced because it was not in

writing. The Court held that the Statute of Frauds

had no application to cases of this kind and that the

defendant held the legal title to the interest of the other

in trust for him.

It is well established that an agreement between two

or more persons to explore the public domain and dis-

cover and locate lodes for the joint benefit of all, is not
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within the Statute of Frauds and hence need not be

evidenced by any writing.

Meylette vs. Brennan (Colo.) 38 Pac. 75.

Murley vs. Ennis, 2 Colo. 300.

Raymond vs. Johnson, 17 Wash. 232.

It is indifferent whether prospecting contracts are in

writing or parol. The Courts enforce them if they

are acted upon.

Snyder on Mines, sec. 1592-1596,

In the case of Settemhre vs. Putnam, 30 Cal. 494, the

defendants being in the possession of certain property

upon which they supposed there to be a quicksilver

mine, verbally agreed with the plaintiff, a miner of ex-

perience, that if the latter would accompany them and

devote his time and labor in exploring the property,

they would supply the necessary mining tools and ma-

chinery and give him an equal share of the interest in

the mine. The plaintiff accepted the offer of the de-

fendants and performed his part of the contract. The

defendants subsequently acquired a lease of the ground

with an option to purchase, taking the lease in their

own name and claiming absolute ownership of the

same to the exclusion of the plaintiff, whom they re-

fused to recognize as having any interest in the mine.
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The Court held that the defendants had taken the

lease in their own names in bad faith and that they

held the plaintiff's interest in trust for him and that he

was entitled to a conveyance.

Upon the same subject, Suyder in his work on Mines

at section 1596, says:

"It has been held that where the prospector makes
locations in his own name, without joining his co-

adventurers, no matter whether they simply furnish

supplies in the nature of a grub-stake, whether the

contract was simply oral or whether it was in writ-

ing definitely fixing their rights, the result is the

same, they are entitled to their share. There is an

implied promise that the prospector will convey

without demand, the interest to which each is en-

titled and specific performance will be enforced in

such cases, which are not within the Statute of

Frauds."

The evidence adduced at the trial of this case estab-

lished beyond question a state of facts, warranting the

interposition of the powers of a Court of Equity to pre-

vent the consummation of a plan conceived in bad faith

and having for its object the defrauding of this plain-

tifif of valuable mining interests. Cascaden performed

his portion of the agreement in good faith. He located

the ground, and on his return drew up the notices and

in the presence of Scott, Bennett and Dunbar stated

what he had done and handed the notices to Scott to

havethem recorded. The defendants then and frequently
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afterwards expressed satisfaction to Cascaden with

what he had done. They lulled him into a feeling of

security by falsely informing him that they had for-

warded the notices to Circle City for record and it was

not until July, 1903, that he learned from Bennett that

he had been deceived and that the property had been

relocated. The action of the defendants was in bad

faith, for they knew of Cascaden's locations and re-

peatedly told him he would have his interest and had

they not taken the notices and promised to record them

and later stated that they had been recorded, Cascaden

would have perfected his location by recording the

notices himself. And further the stakes placed in the

ground by Cascaden were visible when Dunbar went to

make his location in May, 1903. Dunbar was at Fair-

banks and yet he knew that the records at Circle, 200

miles distant, would show that Cascaden had not re-

corded his notices. How did he know it? He knew it

because he was present when Cascaden handed the not-

ices to Scott for record and he knew they had never

been recorded and he connived at that neglect and

falsely informed Cascaden that they had been recorded.

Bennett conveyed a one-half interest in this mining

property to Cascaden and the Court, finding that Ben-

nett was the owner of but one-third interest as a partner

with Scott and Dunbar ruled that his deed only passed

title to that amount. We submit the evidence shows

that the partnership of Scott, Dunbar and Bennett ac-



i8

quired the legal title to a one-half interest in this prop-

erty absolutely and that they held the other one-half

interest in trust for the plaintiff, Cascaden. The judg-

ment should be modified so that the plaintiff will ac-

quire a one-half interest in this property instead of the

one-third interest decreed by the trial Court.

Respectfully submitted,

MILLER, WEST & de JOURNEL,

Attorneys for Appellant and Cross-Appellee,

D. H. CASCADEN,

T. C. WEST,
HUGH O'NEILL,

Of Counsel.
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This is an appeal on the part of David H. Cas-

caden, plaintiff in the lower court, and also on the

part of Dunbar, Scott, Bennett, Manley and Rice,



defendants in the lower court, from a decree award-

ing specific performance of a contract to convey a

certain moiety of three claims situated in the Fair-

banks Mining District of Alaska, to wit, Side Claim

No. 12 "A,'' below Discovery on Cieary Creek on

the right lunit, and the first tier thereof, Placer

Mining Creek Claim No. 3, from the mouth of Lulu

Creek, a tributary of Cieary Creek, Placer Mining

Claim No. 5 above Discovery on Solo Creek, a trib-

utary of Fish Creek, and the Fractional Creek

Claim No. 2 above Discovery on Burns Creek ; Creek

Placer Mining Claim No. 8 above Discovery on Solo

Creek and Fractional Creek Placer Mining Claim

between Discovery and No. 1 above on Solo Creek,

about 1100 feet in length.

Defendants Dunbar, Scott, Bennett, Manley and

Rice appeal from said decree in toto on the ground

that no conti'act was proved and that plaintiff should

have been given no relief in the action. Plaintiff

Cascaden appeals from said decree because said de-

cree compels a conveyance of a smaller moiety of

said clauns than was asked for in said complaint, to

wit, a one-third interest in and to Claim No. 12 "A"
below Discovery on Cieary Creek, and on the right

limit and first tier, relocated by George F. Dunbar

on the 21st day of May, 1903 ; Creek Placer Mining

Claim No. 3 from the mouth of Lulu Creek; Creek

Placer Mining Claim No. 5 above Discovery on Solo

Creek, and Fractional Creek Placer Mining Claim
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No. 2 Above Discovery on Burns Creek, all in the

Fairbanks Mining District of Alaska.

The question presented in this case is rather one

of fact than of law. It is a question as to whether

a court of equity will grant to the plaintiff rights of

which he has been deprived through the defendants'

taking advantage of their own wrong.

There is little direct evidence on either side, ex-

cept that of the interested parties themselves. The

lower court was evidently of the opinion that the

testimony of the three defendants was contradictory,

equivocating and wholly untrustworthy, for it found

several conclusions of fact which were diametrically

opposite to the testimony given by the defendants.

The findings of the lower court were substantially

as follows:

The court found that on November 30, 1902, the

defendants, Bennett, Scott and Dunbar, were gen-

eral partners engaged in freighting, and immediately

thereafter in mining. Each of the defendants testi-

fied that such partnership was not formed until the

1st of June, 1903.

The court further found that the agreement set

forth in plaintiif 's comx^laint was made by Cascaden

with Bennett, and that Scott and Dunbar were cog-

nizant of said agreement and practically gave au-

thority to Bennett to make such an agreement for

them.



The court further found that Scott and Dunbar

had notice of the action of Cascaden in locating

these claims for Bennett, Scott and Dunbar,

If these facts are as found by the court (and

there is abundant evidence to support the findings)

then the decree of the court was insufficient to grant

proper relief to the plaintiff Cascaden, as upon this

set of facts alone can be predicated enough to en-

title Cascaden to one-half of all the claims located

by him in the name of these defendants and after-

wards re-located by them in their OAvn names. As

far as the relief granted by the decree is concerned,

there is no question that the plaintiff was entitled to

an undivided one-third interest in the claims set

forth in said decree, for the testimony shows that he

in fact paid cold cash for said interest. (Trans, pp.

418, 419, 420, 434, 437).

Of the first fact found by the court—that defend-

ants Bennett, Scott and Dunbar, on November 30,

1902, w^ere general partners, there is abimdant testi-

mony outside of the testunony of David H. Cas-

caden himself. There is a conflict between the testi-

mony of George F. Dunbar as to the contract he had

with the other two defendants for the services of

himself and horses and the testimony of the other

t^^o defendants upon this point (See Transcript pp.

276, 395-396, 416).

It appears that these defendants were traveling

under the partnership name of Scott, Bennett and



Dimbar before the 1st of Jiine, 1903, when they

claim said partnership was consiunmated (Trans,

p. 416).

Said Dunbar testified absolutely that he had no

contract with the firm of Belt & Hendricks prior to

April, 1903 (Trans, p. 283). Afterwards, upon being

shown a contract with these same j)arties with his

signature thereto, he said he would not swear posi-

tively that he had not signed such a contract. Upon
being further interrogated as to when he came into

partnership with Scott and Bennett, he cast sus-

picion upon all of his previous testimony by his

equivocation (See Trans, pp. 286-289).

Further, he admits that he had a certain interest

in these claims before the 1st of June, 1903, on which

date it was clauned by all three that said partnership

was formed (Trans, p. 290).

That the partnership agreement existed before

said 1st of June is proven by the Craven Agreement,

admitted into evidence as plaiatiff's Exhibit C
(Trans. 470), signed by Charles Scott, John Ben-

nett and G. F. Dunbar, dated January 22, 1903.

Upon being interrogated as to the signing of

this agreement, said Dunbar first testified that he

knew nothing about this agreement and afterwards

testified that he signed it only as a witness (Trans.

314-315).

Further, there is the testimony of A. S. Kirkpat-

rick that Scott, Bennett and Dunbar were first gen-



erally known and spoken of as partners in January,

1903 (Trans. 451).

There is also the testimony of Daniel McCarty

and of Harry Buro. We quote from the transcript

as follows:

"Q. Did Bennett make any statement as to who
" owned interests there with him in No. 12 Below
'* on Cleary in the right limit?

"A. Yes, I heard him say.

"Q. What did he say?

"A. It w^as Johnny Bennett and Dunbar and
*' Scott and he counted Cascaden in too" (Trans.

199).

"Q. How was Dunbar's name used there that

" night; in connection with what?

"A. He just mentioned it.

"Q. In connection with what; as a partner of

'' whom?
"A. As a partner of Scott and Bennett and

*' Dave Cascaden.

"Q. Who said he was a partner?

'*A. Johnny Bennett. He mentioned that they

" were partners in the same business, partners in

*' the business together, that they were working to-

" gether."

Plaintiff Cascaden testified that on or about the

30th day of November, 1902, being about to start on

a prospecting tour, he agreed with the defendants,

Scott, Bennett and Dunbar, that he would at his own



expense proceed to search for, prospect and stake

certain placer mining claims, and that in addition

to the claims staked for himself he would stake for

said defendants certain mining clamis in considera-

tion of which the defendants agreed that they would,

after such staking, fulfil the other requirements of

the law governing the location of placer mining

ground in Alaska, and would record the notices of

location and convey to plaintiff a one-half interest in

all locations so made by him for them. Each one of

the defendants testified that neither of them except

Bennett, with whom said agreement was directly

made, knew of any such agreement, or thereafter

knew until May or June, 1903, that Cascaden had

ever staked any claim or claims for them in the

Fairbanks ]\Iining District. In spite of this testi-

mony the court found that Scott and Dunbar had no-

tice and knowledge of Cascaden 's action in locating

said claims for Bennett, Scott and Dunbar ; that said

notices of location were not recorded in the office of

the Mining Recorder within ninety days, or at all

(Subd. 7 of Findings of Fact and Conclusions of

Law; Trans, p. 37).

In order to make this finding the court had to dis-

credit the positive testimony of all three partners.

Dunbar testified that on May 21, 1903, he relocated

Bench Claim 12 "A" Below Discovery on Cleary

Creek on the right lunit and first tier in his own

name ; on May 24, 1903, he relocated No 5 Above on

Solo Creek in the name of Scott; No. 8 Above on
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Solo in his own name and the Fraction between

Discovery and No. 1 Above on Solo Creek in the

name of Bennett.

The Court found that when he made these reloca-

tions he saw and used the stakes set by Cascaden

in his prior locations and had full notice and knowl-

edge thereof (Trans, p. 38).

In regard to this restaking Dunbar testified as

follows

:

Page 299: "How did it happen that you hap-

" pened to stake these claims in the names of the

" three individuals they were originally staked in

" without any conversation with Scott & Bennett

" about it?

" Answer. Because neither one of the boys were

" in here when I found it out."

Staking of 12 "A". 301-302:

Page 303: "Did Mr. Burns or anyone else in-

" form you in whose names these claims were

" staked?

" Answer. No, sir.

" Q. So you didn't know it until you went out

" there?

" A. No, sir.

"Q. You said a few minutes ago you did" (lower

part of page 304).

Page 307: "If you were out there staking for

" Bennett why did you take Bennett's claim from
" him and take it for yourself if you intended to

" stake for him on the trip?



''A. I staked it for my own individual use, for

" myself. The ground was open and I considered I

'' had a right to stake it."

Trans. 312: "Do you state that you staked these

*' claims and exchanged the names there and found

" that situation on Solo & Cleary and afterwards

" changed Bennett's name to yours and afterwards

" changed No. 8 from Bennett's name to yours and

'' changed these names after they had been originally

'* staked in the names of Scott & Bennett and met

'' these people and were with them day after day

" and said nothing about it? Two or three months'?"

"A. I do not remember saying anj^hing to them

" until about the time it was recorded."

From all the testimony concerning the association

of these three men in freighting, mining, etc., from

the fall of 1902 to Jmie, 1903, when they claim the

partnership was consummated, it is very strange

that nothing was said among them in regard to the

location of these claims by Cascaden and their re-

location by Dunbar until after Dunbar had finished

such relocation. They lived together in the same

cabin, shared the same meals and exchanged confi-

dences, but Dimbar never uttered a word to either

of the other two or gave them the least intimation

that he was relocating these claims in his own and

their names.

Bennett testifies that when Cascaden came back

from his trip he told him (Bennett) that he had

staked for Scott and Dunbar but Bennett never inti-



10

mated to Scott and Dunbar that any claims had been

staked in their names. The testimony of Bennett

on this branch of the case is as follows:

Trans. 387: "He said he was going out to stake

" and he took m,y name and Mr. Dunbar's name, and

" Mr. Scott's name, and he says: 'If I see anything

" out there I will stake for you', and I said 'All

" right'.

" Q. What, if anything, was said about any in-

" terest he was to receive in the property*?

" A. Nothing.

" Q. Who gave him the names of Dunbar and

" Scott?

" A. I told him the names." (Trans. 390.)

" Q. Did you ever make an agreement with Cas-

" caden on behalf of Bennett, Scott & Dunbar
'
' whereby you agreed to give him half of any claims

" he should stake for you or stake for the partner-

" ship?

" A. After he came back after staking before I

" went up the river, Mr. Cascaden said, 'I want a

" half interest in the ground.' I said, 'When
" we come to it, I will give it to you.' He
" said, 'You are going up the river, the ice is pretty

" 'bad, and you might get drowned.' I believe he

" wrote out a bill of sale, and I signed it.

" This instrument is dated the 20th of December,

" 1902.

" Q. Do you know whether or not you signed this

" deed the day it was dated, the 20th day of Decem-

"ber, 1902?
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'* A. I remember Mr. Cascaden asked me for a

** bin of sale for a half interest and I done so.

" Q. Did 5^ou ever make an agreement for Ben-
'^ nett, Scott & Dunbar that Cascaden, if he staked

" for Bennett, Scott & Dunbar, was to receive half?

" A. No, sir. I never mentioned any such agree-

'* ment.

" Cross examination:

" Q. Mr, Cascaden had told you about his return

" from this staking trip? That he staked for Scott

*' and Dunbar?
" A. Yes, he did. I don't deny that.

" Q. And he told you about staking 12 Below on
** Cleary on the right limit for you?

"A. Yes, sir."

Cascaden hhnself testifies as follows (Trans, p.

162):

" Cascaden : A. I made out location notices and
'* handed them to Scott and read them and showed
'

' them each claim that had been staked for them and
" he told me that he woidd send them to Circle and
'' have them recorded.

'' Q. Who told you that?

"A. Scott; all the partners present."

There was some testimony admitted in reference

to a letter from Charles Scott to John Bennett

acknowledging that said Scott Imew that Cascaden

was about to depart on a prospecting tour but stat-

ing that said Scott did not wish to include him in the

partnership existing between himself and Dunbar at
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that time. (See the testimony of James Gibson as

to hearing said letter read. Trans. 255.)

Caseaden testifies that Bennett read to him snch a

letter from Scott, acknowledging the partnership

and admitting notice of the locations.

The com't found "That on the 17th day of May,
" 1904, the defendant Bennett, made, signed and de-

' * livered a deed in writing, w^hereby he attempted to

" convey to the defendants Scott and Dunbar a full,

" undivided one-third of the title to the placer min-

" ing claimis formerly by him sold and conveyed to

" plaintiff, Caseaden, by his deed of December 20th,

" 1902, and acknowledged and recorded July 1st,

" 1903, and that said Scott and Dunbar took and ac-

" cepted said deed with full notice and laiowledge of

" the prior deed to Caseaden; that on the 17th day of

" May, 1904, and subsequent to Bennett's deed to

*' them, Scott and Dunbar made, signed and deliv-

" ered the deed in writing, whereby they attempted

" to convey to defendants Manley and Rice a full,

" undivided one-third of the title to the placer mm-
" ing claims so formerly sold by Bennett to Casca-

" den, and that said Manley and Rice took and ac-

*' cepted said deed with full notice and knowledge of

" the prior deed from Bennett to Caseaden of De-

" cember 20th, 1902, and its acknowledgment and
" record on July 1st, 1903."

(See Trans, pp. 39.40, subd. XI.)

The testimony of the partners as to their knowl-

edge of the prior deed to Caseaden is equivocating
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and reflects upon the credit of the whole of their tes-

timony. (See the testimony of Julian W. Bennett,

Trans. 438-441; also the testunony of George F.

Dunbar, Trans, pp. 320-322.)

From this review of the evidence it appears that

there was sufficient testimony admitted to prove a

partnership between Scott, Bennett and Dunbar on

November 30, 1902 ; that Scott and Dunbar had no-

tice of the action of Cascaden in departing on his

prospecting tour and in locating the claims for Ben-

nett, Scott and Dunbar; that these partners then

conceived a scheme to defraud Cascaden of his rights

in these claims and to relocate said claims over the

same posts which Cascaden had used in his original

locating. This set of facts is sufficient to show

fraud on the part of the three defendants, and as the

court predicated upon their shifting, vacillating and

equivocating testimony, a decree for a small moiety

of these claims, it appears to a reasonable mind as if

it would have been justified in decreeing the whole

relief prayed for in the complaint.

If these partners lied in regard to the date of

their partnership and in regard to their knowledge

of the location of these claims by Cascaden, the

court has a right to presume that they lied also

when they disclaimed any authority to Bennett for

making this contract with Cascaden. The con-

tract between Cascaden and Bennett may then be

taken, without any extravagance of law or fact, as

a contract of partnership between all these parties.
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Defendants in their brief maintain the proposi-

tion that "it is very clear that before one partner

" can be charged with the admission of another the

'' partnership relation must be shown, and that by

'' other evidence then the admission itself. In such

" ease the admission can be received only to affect

" the persons making it." Here the partnership re-

lation was shown, not only by the admissions of the

partners themselves, but by docimientary evidence

and by the evidence of outside parties. Defendants

state in their brief that Cascaden relies for a recov-

ery upon the existence of a copartnership between

Scott, Dunbar and Beimett. Plaintiff certainly

does rely upon the existence of such a copartnership

and on the existence of a mining j^artnership formed

between such copartners and himself. This partner-

ship was launched when Cascaden started on his

prospectmg tour, and any mines acquired by him

were partnership property, the title of which was

held in trust for his copartners. Reciprocally, any

claims located by him in their names were held in

trust by them as partnership property.

Lawrence v. Robinson, 4 Colo. 567;

Kennick v. Stevens, 55 Mich. 167;

Beauregard v. Case, 91 U. S. 134;

Harris v. Hillegass, 54 Cal. 465;

Skillman v. Lachman, 23 Cal. 204;

Moritz V. Lavelle, 77 Cal. 10; 11 Am. St.

Rep. 229.
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Where several owners unite and co-operate in

working a mine tliey fonn what is called a mining

partnership, which is governed by many of the rules

relating to an ordinary partnership and also by some

rules peculiar to itself.

Kahn v. Central Smelting Co., 102 U. S. 641

5

Skillman v. Lachman, supra.

An express agreement to become partners or to

share the profits and losses of mining is not neces-

sary to the fonnation of a mining partnership.

jManville v. Parks, 7 Colo. 128-134.

A partnership may be fonned by verbal agree-

ment to acquire title by location to public mineral

lands. Such contracts are not within the Statute of

Frauds.

Settembre v. Putnam, 30 Cal. 190; 83 Am.
Dec. 101, note;

Smith V. Cooley, 65 Cal. 49

;

Reagan v. McKibben, 11 S. D. 277:

Book V. Justice Miaing Co., 58 Fed. Rep. 119.

In the latter case Judge Sawyer laid down the fol-

lowing rule:

"The Statute of Frauds (Gen. St. Nev. Sec.

2624) relied upon by the complainants has no
ax^plicatiou whatever to the fact of this case.

An oral agreement to locate a mining claim for
the benefit of another need not be in writing.

If a party, in pursuance of such an understand-
ing, at the expense of another, locates the claim
in his own name he holds the legal title to the
claim in trust for the benefit of the party for
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whom the location was made; and such party

could, ux)on making the necessary i^roofs, com-

pel the locator of the mining claim to convey the

title thereof to him, although the agreement so to

do was not in writing. This familiar principle

has often been applied in cases where a party

has entered into an oral agreement to locate

mining ground for the joint benefit of himself

and others, and makes the location in his own
name. It has always been held that such oral

agreements are not within the Statute of

Frauds.

Gore V. McBrayer, 18 Cal. 582

;

Moritz V. Lavelle, supra;

Hirbour v. Reeding, 3 Mont. 13

;

WeUand v. Huber, 8 Nev. 203."

What are commonly known as "grub stake" con-

tracts have been held to create a mining partner-

ship with respect to the work of prospecting and

location.

Butcher v. Mulverhill, 1 Mont. 306;

Settembre v. Putnam, supra;

Skillman v. Lachman, supra;

Dougherty v. Creary, 30 Cal. 291.

The working of a mine under a bare "mining

right" has been uniformly considered by courts of

equity as a species of trade. Hence the legal rela-

tion existing between two or more persons interested

in such a right is that of a qualified partnership, and

the remedies relating to a mining partnership are



available for the assertion or violation of any rights

arising out of it.

Smith V. Cooley, siipra;

Rich V. Da^ds, 6 Cal. 164

;

Duryea v. Burt, 28 Cal. 569;

Settembre v. Putnam, supra;

Meagher v. Rule, 14 Colo. 354; 24 Pac. Rep.

687.

Pursuant to a partnership formed between the

plaintiff and the defendants, before a year had ex-

pired after the location by plaintiff sufficient work

had been done on the claims to comply with the

United States statutes. Although it is claimed by

the defendants that the time for the recordation of

Cascaden's location expired, and, taking advantage

thereof, they relocated the claims, such relocation

was void and of no effect, for it was done to defraud

plaintiff of Ms rights in the partnership. This

court, sitting as a court of equity, will not allow such

relocation to stand, for it would thus allow the de-

fendants to take advantage of their own wrong.

Defendants, in their brief, maintain that the deed

made by Bennett to Cascaden and found by the court

to be a quitclaim deed carried no title to Cascaden

because at the time it was acknowledged, to wit, July

1, 1903, the locations of Cascaden had been forfeited

for failure to record within the ninety da3"s.

We do not accept the contention of the defendants

that such failure to record would invalidate the lo-
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cation. In this state, in the case of Moore v. Ham-
merstay, 109 Cal. 122, it was held that it is not

necessary to the validity of the location of a mining

claim for the notice of location to be recorded.

The cases cited by the defendants from the Su-

preme Court do not support their contention, but

merely hold that the requirements of working on the

ground, recording, etc., are to be looked for in the

particular mining district in which the claim is

located and the claimant must be governed thereby.

In the United States statute passed for the organiza-

tion and government of Alaska, it is provided in Sec-

tion 16 as follows:

'

' Miners in any organized mining district may
make rules and regulations governing the re-

cording of notices of location of mining claims,

water rights, flumes and ditches, mill sites and
affidavits of labor, not in conflict with this act or
the general laws of the United States ; and noth-
ing in this act shall be construed so as to pre-

vent the miners in any regularly organized min-
mg district not within any recording district

established by the court from electing their own
mining recorder to act as such until a recorder
therefor is appointed by the court."

Act of June 6, 1900, ch. 786.

It is nowhere provided in the mining laws of

Alaska that on failure to record a location becomes

forfeited.

However that may be, the failure to record in this

particular instance was due to the wrongful act and
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deceit of the other members of the partnership and

any further interest which they secured in the same

claims would be construed in the nature of a trust by

a court of equity for the benefit of the partner which

they had defrauded.

There is at least sufficient evidence in this record

to support the decree of the court compelling a con-

veyance of an undivided one-third interest in and to

the placer mining claims further described as being:

Bench Placer Mining Claim Nmnber Twelve "A"
Below Discovery on Cleary Creek, on the right

limit and first tier; Creek Placer Mining Claim

Number Three from the mouth on Lulu Creek;

Creek Placer Mining Claim Number Five Above

Discovery on Solo Creek, and Fractional Creek

Placer Mining Claim Number Two Above Discovery

on Burns Creek.

If there is sufficient evidence against J. W. Ben-

nett to cause a court of equity to compel him to con-

vey his interest to the plaintiff herein, it would seem

that there was sufficient evidence in the record to

support a decree compelling a conveyance of a half

interest in all those claims from the other partners,

as the testunony undoubtedly shows that Bennett

was in the same plan and scheme to defraud this

plaintiff as were all the other partners.
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It is therefore respectfully submitted that the

appeal of the plaintiff should be allowed and the

cross-appeal of the defendants dismissed.

Miller, West & de Joijrnel,

Attorneys for Appellant and Cross-Appellee,

David H. Cascaden.

T. C. West,

Htjgh O'Neill,

Of Counsel.
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I.

The position taken by counsel for appellant and cross-

appellee, David H. Cascaden, in their brief is that



a partnership existed between the defendants Bennett,

Scott and Dunbar at the time of the making of the

agreement in controversy and that therefore the last

named defendants were constructive trustees for Cas-

caden of a one-half interest in the properties located

by Cascaden for them.

An examination of all the testimony in this case will

show that in September, 1902, Scott and Bennett, who

were then in Fairbanks, located some placer mining

claims in that district, and they "threw their claims

" in together and went partners and prospected to-

" gether * * * merely partners in this property

"they had staked." (Rec, 330-331, 385.) Scott left

for Circle City, somewhere between the loth and 22nd

of September, 1902 (Rec, 331, 385), leaving Bennett

to "look out for the properties there" (Rec, 386).

About the first part of October, or the latter part of

September, Bennett first met Cascaden, and afterwards

they occupied a cabin together (Rec, 834, 386). That

somewhere about November 20, 1902, Cascaden was

going out to do some staking, and he took Bennett's,

Scott's and Dunbar's names, saying to Bennett, "If I

see anything out there, I will stake for you." (Rec,

387.)

Cascaden went to the creeks, staked some claims

and returned somewhere about December 20, when

Bennett made a quit-claim deed to him of an undivided

one-half interest in the claims located in his name.



All of these acts were done at least twenty days be-

fore either Scott or Dunbar arrived in Fairbanks, and

when this property- was of no known value, Scott and

Dunbar arriving about the loth day of January, 1903

(Rec, 390, 333). While Scott and Dunbar were in

Circle City the latter had some talk about Dunbar

joining the partnership of Scott and Bennett, but Dun-

bar declined to do so until he arrived at Fairbanks and

saw the existing conditions (Rec, 341, 342, 269, 270).

When he reached Fairbanks, and discovered that the

co-partnership of Bennett and Scott was in debt, he

declined to go in with them and remained independent

of the partnership, but went into their employ, re-

ceiving a daily wage (Rec, 277),

Somewhere between the first luid fifth of June, 1903,

he joined the partnership (Rec, 397, 270, 336).

Both Scott and Dunbar testify that they never knew

that Cascaden had staked any claims for them (Rec,

336, 270), and Bennett says he never informed them

of that fact; that he supposed Cascaden had told them

about it (Rec, 421). The only testimony in the case

to show that they had such knowledge is the testimony

of Cascaden himself.

From January 10, 1903, the time of the arrival of

Dunbar and the return of Scott, the three lived together

in Fairbanks until February i, 1903, when Bennett and

Dunbar departed for the Tanana, where they remained

until the latter part of April or the first of May, 1903

(Rec, 394-5). Bennett testified that before his depar-



ture he told Cascaden to send the claims over to be

recorded at Circle City, as he was going to Tanana to

work for the government and could not be bothered

(Rec, 393) ; while both Scott and Dunbar testify that

nothing was ever said to them about recording the no-

tices. (Rec, 272-336.)

In May, 1903, Dunbar located some of the claims

originally staked by Cascaden in the names of Bennett,

Scott and Dunbar, individually, for the reason that the

locations had not been recorded and they were open to

location, although he did not locate again. No. 3 from

the mouth on Lulu Creek, or No. 2 fractional claim on

Burns Creek, originally staked in Bennett's name. In

locating the claims he did not use the same names in

which the claims were originally staked; his reason for

this is, that he did not believe that it would be lawful

for him to do so (Rec, 308). He staked No. 12A in

his own name. The ground was open and he consid-

ered that he had a right to locate; this he discovered

from an abstract of the records covering a period from

the time the original staking was made, which abstract

he obtained in Fairbanks from a Mr. Cowles (Rec,

295)-

All this was done prior to the partnership entered

into between the parties in June, 1903.

It is the fact of the location of these claims by Dun-

bar, that appellant and cross-appellee relies upon to

prove the existence of a conspiracy on the part of de-

fendants to defraud the plaintifif.



The claims were staked by Cascaden on December 2,

1902 (Rec, 46), and the time for recording the notices

did not expire until March 2, 1903. During February,

March and April, Dunbar and Bennett were up on the

Tanana (Rec, 394-5). Scott remained in Fairbanks.

During the entire months of March, April and May,

and while Bennett and Dunbar were away, their claims

were open and subject to be located by anyone. Why,

if these cross-appellants had deemed these claims of suf-

ficient value to induce them to enter into a conspiracy

to obtain a half interest in them, did they take such

a chance of losing all their interest in them?

Reason and common sense alike dictate that such a

course would be highly improbable.

II.

There is no merit in the contention of appellant that

the cross-appellants became trustees of an undivided

one-half interest in the land in controversy for his

benefit.

There was no relation of trust or confidence between

the plaintiff and the defendants, and none is alleged.

It is not alleged or claimed that this agreement was

made through fraud or other wrongful act of the de-

fendants. It is not alleged that the plaintiff asked that

the agreement be reduced to writing, or that at the time

the same was made that the defendants did not intend

to carrv it out.



The whole basis of the plaintiff's contention is, that

the defendants, after plaintiff had staked the claims and

had acquired the legal title for them, did not convey a

half interest to him.

But a mere failure to fulfill a promise is not fraud.

Perry vs. McHenry, 13 111., 236.

Burden vs. Sheridan, 36 Iowa, 125.

Boyd vs. Stone, XI Mass., 348.

The doctrine of trust, ex maleficio, can not be ap-

plied.

"In order that the doctrine of trust ex maleficio

with respect to land may be enforced, under any

circumstances, there must be something more than

a mere verbal promise, however unequivocal.

Otherwise the statute of frauds would be abrogated.

^'There must be an element of positive fraud ac-

companying the promise and by means of which

the acquisition of the legal title is wrongfully con-

summated." {Pomeroy's Eq. Jur., Sec. 1056.)

(Emphasis is ours.)

Taylor vs. Kelly, 103 Col., 178.

As before stated, it is not claimed or alleged that

the plaintiff was induced to enter into the agreement

set forth in the complaint by the fraud or deceit of the

defendants. Indeed, the proposal came from the

plaintiff himself. If the contract as made was void
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by virtue of the statute of frauds, as we have shown

in our opening brief, it could not be made lawful by

any subsequent fraudulent conduct on the part of the

defendants. If by the contract being oral, the plaintiff

acquired no right that he could enforce, then any sub-

sequent unlawful acts on the part of the defendants as

set forth in the complaint, would not change these

rights so as to make them enforcible.

If, as we have attempted to show, the plaintiff would

have acquired no equitable or other interest in the

propert}-, owing to the statute of frauds, provided the

defendants had recorded the notices of location within

the time prescribed by law, he certainly can not be in

a better position by reason of the fact that the location

notices were not recorded and the claims were relocated

by another of the defendants. So, then, the contention

of the existence of any trust, constructive or otherwise, is

without merit. There was no fiduciary relationship

between the parties to this action, and therefore there

could be no constructive trust.

Freeney vs. Houard, 79 Cal., 525.

The agreement was nothing more than a naked verbal

agreement and raised no trust in the property.

Dunphy vs. Ryan, 116 U. S., 491.

Moore vs. Hamerstag, 109 Cal., 122.

In Dunphy vs. Ryan, supra, the defendant being in
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negotiation for the purchase of the property, agreed

with the plaintiff to acquire the title in his own name,

upon the best possible terms, and ivhen he had acquired

title to CONVEY TO PLAINTIFF, by a good and sufficient

deed, an undivided one-third of the premises for which

the plaintiff promised to pay the defendant one-third

of the purchase money.

The Supreme Court of the United States said:

"This is simply an agreement of the defendant

to convey to the plaintiff a tract of land for a cer-

tain consideration. It is a contract for the sale of

land and, not being in writing signed by the vendor,

is void. The circumstance that the defendant not

owning the land which he agreed to convey, un-

dertook to acquire the title, instead of taking the

case out of the statute of frauds, brings it more

clearly and unequivocally within its terms. A
contract void by the statute can not be enforced

directly or collaterally. // confers no rights and

creates no obligations as between the parties to it."

And when it was urged that a refusal to enforce

the contract would work a fraud upon the defendant,

the court said:

"The only complaint of misconduct on the part

of the plaintiff that can be inferred from the plead-

ings is his refusal to perform a verbal contract for

the purchase of lands

—

but the mere breach of a

verbal promise for the purchase of lands will not

justify the interference of a court of equity. Pur-



cell vs. Miner, 4 Wall., 513. There is no fraud in

such a refusal; the party ivho refuses stands upon

the law and has a right to refuse. Under the cir-

cumstances of this case, the statute is as binding

on a court of equity as on a court of law. // the

mere refusal of a party to perform a parol con-

tract for the sale of lands could be construed to

be such a fraud as would give a court of equity

jurisdiction to enforce it, the statute of frauds would
be rendered vain and nugatory. The defendant

knew, or ought to have known that the statute re-

quires such a contract as the one he seeks to en-

force to be evidenced in writing. That he did not

exact a contract in writing is his own fault. Courts

of equity are not established to relieve parties from
the consequences of their own negligence and folly."

(Italics ours.)

It must be remembered that the plaintiff testified

on the trial, that he staked No. 12 Below on Cleary,

No. I on Lulu, and No. 5 Above Discovery for John

Bennett; eight or nine hundred feet Above Discovery

for Dunbar and 8 Above Discovery for Scott (Rec,

55).

"A mining claim is real estate (Melton vs. Lam-
bard, 51 Cal., 258), and under the provisions of

the statute of frauds can be transferred only by
operation of law or an instrument in writing. The
provisions of section 2322 of the Revised Statutes

of the United States, conferring upon the locator

of a mining claim 'the exclusive right of possession
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and enjoyment' to the claim, is in the nature of a

legislative grant of an interest in the land; and

the interest thus conveyed to the locator by the

government can not be transferred by parol or

otherwise than in accordance with the statute of

frauds. (Goller vs. Fett, 30 Cal., 481 ; Garthe vs.

Hart, 73 Cal., 541.) The location may be made
in the name of another than the actual locator

(Morton vs. Salambo Copper M. Co., 26 Cal., 527;

Rush vs. French, i Arizona, 150), and when so

made the person in whose name it is made becomes

vested with the legal title to the claim (Van Val-

kenberg vs. Hujf, i Nev., 142) ; and it is not neces-

sary for its validity that it should be recorded

(Thompson vs. Spray, 72 Cal., 533). By virtue

of the acts done by the plaintiff, in reference to the

mining claims in question, the defendant became

vested with the legal title thereto as fully as if the

plaintiff had located the claim in his oivn name
and afteru-ard by a conveyance absolute in form

and without any consideration, transferred it to the

defendant. The defendant could not by any oral

declarations subsequent to such conveyance render

himself a trustee for the plaintiff or bind himself

to transfer the claim to him. An absolute convey-

ance of lands can not after its execution be turned

into a trust by any oral declarations of the parties

thereto." (Italics ours.)

Moore vs. Ilamerstag, 109 Cal., 123.

It is clear that the plaintifif in locating the claims

in the names of the defendants vested the legal title
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in them, as completely as though he had originally

located the same in his own name and conveyed the

same thereafter to the defendants by deed duly exe-

cuted. The plaintiff can not now, by the oral declara-

tions or admissions of the defendants made subsequent

to the vesting of the legal title in them, hope to have

a trust declared for his benefit.

"Every grant or assignment of any existing trust

in lands, goods or things in action, unless the same

shall be in writing, subscribed by the party asking

the same, or his agent, lawfully authorized, shall

be void." (Sec. 131, Ch. 14, page 379, Carter's Ann.

Codes of Alaska.)

Hasshagen vs. Hasshagen, 80 Cal., 514.

Dorflw vs. Doran, 99 Cal., 311.

Smith vs. Mason, 122 Cal., 423.

The cases cited by counsel for cross-appellant and

appellee to support his contention as to the creation

of a resulting trust in favor of Cascaden, in these prop-

erties are not in point in that they are based upon en-

tirely different states of facts.

In the case of Settembre vs. Putnam, 30 Cal., 494,

the Court actually found that

"There existed between the plaintiff and the de-

fendant one of those associations so common in

this state formed for the purpose of carrying on

mining operations, and combining some of the in-
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cidents of ordinary trading partnerships and some
of the incidents of tenancies in common, a species

of qualified partnerships, often called mining

partnerships."

In other words, there existed in that case the chief

characteristic of a mining partnership, the actual work-

ing of a mining claim or claims by all the persons in-

terested therein.

The case of Meylette vs. Brennan was one based upon

a "grub stake" contract, wherein the plaintiff was to

supply the provisions, tools, etc., and the defendant was

to do the prospecting for the joint benefit of the parties.

The case of Moritz vs. Lavelle, yy Cal., ii, is prac-

tically of the same nature, for as the Court there say:

"The plaintiff and defendant entered into a verbal

agreement to occupy and relocate a mine in Tulare

County for their joint use and benefit. The plain-

tiff promised to pay all the expenses of the defend-

ant and furnish him with an outfit necessary to

make the trip to the mine * * * to pay defend-

ant's board for a certain time and furnish him with

provisions, clothes and blankets * * * ."

The plaintiff was thereafter to join him, which he

did. Pursuant to this agreement, plaintiff furnished

defendant all that he had promised. The defendant

went to the mine, relocated the same by posting the

notices required by law, signing as locator with the

plaintiff as witness, with express oral agreement be-
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tween them ''that in consideration of the agreement"

above referred to (the furnishing of the supplies by

plaintiff), the defendant would transfer and deed to

plaintiff an undivided one-half interest in the mine.

The case of Raymond vs. Johnson, ly Wash., 237,

was also one concerning a joint venture.

The agreement there was to prospect together and

share alike the benefits of any discovery or location of

mining properties, and to hold and work the same in

their joint names and for their joint use and benefit,

holding and owning the same equally.

While the case of Murley vs. Ennis, 2 Col., 300, de-

fining the relation of partners to "grub stake" con-

tracts, shows clearly that the case at bar does not come

under the principle controlling there, where it says:

"If two or more go in on the public domain to-

gether to search and explore for mines, with the

agreement to occupy and develop such discoveries

as may be made for their joint benefit, and such

discovery, development and joint occupation fol-

low, it is clear that while each explorer becomes

invested with his due share and estate in the prem-
ises, no provision of the statute of frauds is violated

* * *
. Each associate is the agent of the

others, and everv act done by either about the joint

adventure is the act of all. * * * The contract

of association is equally valid, although by the

terms thereof, one of the associates is to conduct



the exploration and perform the work of develop-

ment, while the others provide and furnish the sup-

plies necessary."

It is apparent that all of these cases were decided

upon principles arising, as before stated, out of en-

tirely different conditions than those existing in the

case at bar.

The contract as set up in the bill of complaint here

was that the plaintiff was at ''his own cost and expense,

" to proceed to search for, prospect and stake certain

" mining claims, and that in addition to the claims

" staked for himself and in his own name and for his

" sole use and benefit, he was to stake for and on the

" account and in the names of the defendants, or either

" of them, certain placer mining claims." (Rec, 12.)

As Cascaden himself testified, the language of Ben-

nett was

:

"You stake claims for me and my partner and

I will give you a half interest in whatever you

stake." (Rec, 86.)

"Q. You were to locate them (the claims) in

their names, and after you had located them they

were to give you one-half? A. Yes, sir." (Rec,

162.)

In other words, the plaintiff was to search for, pros-

pect and stake mining claims for the defendants, and



for this ivork, the defendants were to give him as a

consideration, one-half of the claims so located by him.

There were to be no locations for the joint benefit of

the parties, plaintiff and defendants, but the agreement

was that after the legal title had vested in the defend-

ants, they would convey a half interest to him.

"This is purely a contract of hiring and lacks

every element of a partnership. The fact that the

defendants were to give plaintiff an interest in the

mine * * * has no more tendency to make the

contract one of partnership than if he agreed to

give him cattle or horses or deed him some piece

of realty." (Berry vs. Woodburn, 107 Cal., 511.)

Again we can not refrain from applying the lan-

guage of the Supreme Court of California in Berry

vs. Woodburn, supra, to the facts here:

"Neither may this contract be considered one in

the nature of a 'grub stake' contract—a peculiar

and novel character of contract so common in the

early mining history of the State, where two parties

enter into a common venture, one furnishing the

'grub,' the other the labor, in prospecting for valu-

able mining properties. Clearly such ventures were

joint in their character, and all valuable discoveries

would inure to the benefit of both. The courts de-

clare such ventures to partake of the character of

qualified partnerships, but here ive have no com-



f6

mon venture, no common ownership, no sharing of

profit and loss, no furnishing of labor by one party

and 'grub' or money by the other." (The italics are

ours.)

We again respectfully submit that, for the reasons

stated in this and our opening brief, the judgment of

the lower court be set aside.

J. L. McGinn,
M. L. SULLIVAN,

Attorneys for Cross-Appellants and Appellees.

CAMPBELL, METSON & DREW,

Of Counsel.
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This was a suit in equity brought in the District

Court for the District of Alaska, to decree the specific



performance of an oral contract alleged to have been

made by the plaintiff, Cascaden, with the defendants,

Dunbar, Scott and Bennett, on November 30, 1902,

when the said defendants were general partners.

The complaint alleged that on the 30th day of No-

vember,

"the plaintiff being about to start on a prospecting

trip for himself, entered into an agreement with the

defendants Dunbar, Scott and Bennett, the terms

and conditions of which were that the plaintiff was

at his own expense to proceed to search for, prospect

and stake certain placer mining claims, and that in

addition to the claims staked for himself and in his

name and for his sole use and benefit, he was to stake

for and on account and in the name of the said de-

fendants, or either of them, certain placer mining

claims in consideration of which the said defend-

ants promised, agreed and covenanted with the

plaintiff, that they would forthwith, after such

staking, fulfill the other requirements exacted by the

rules and regulations governing the location of

placer mining claims on vacant public land and

more particularly record said locations, and give to

the plaintiff a share and interest of one-half in all

such locations so made by him for them." (Tr.,

pp. II, 12.)

The complaint then alleges that in accordance with

this agreement, plaintiff did on or about the 2nd day

of December, 1902, stake for the defendants Scott,

Dunbar and Bennett certain placer mining claims, es-



pecially described in the complaint, staking for each

individual different claims, all of which were situate in

the Fairbanks Mining District, on certain creeks named

in the complaint.

The complaint then recites that the defendant Ben-

nett did on the 20th day of December, 1902, convey to

the plaintiff a one-half interest in the placer mining

claims staked by the plaintiff in his name, but thereafter

said defendant Bennett fraudulently conniving with

the defendants Scott and Dunbar and with the fraudu-

lent intent to cheat the plaintiff out of his one-half in-

terest in said claim, so conveyed, and with the object

to acquire the same for them, the defendants, Dunbar,

Scott and Bennett, schemed and planned together, to

abstain from recording the locations of the said claims

within the time required by statute for so doing, and in

pursuance to said scheme and device the said defendants

did abstain and failed to record the said claims as

aforesaid, and so endeavored to cause the said claims

to lapse and revert and become reopen for entry by rea-

son of their failure to record, and there and then and

after the time for recording had passed, said defendants

deeming said claims open for location, the said defend-

ants Scott, Bennett and Dunbar, with the intent to cheat

and defraud the plaintiff as aforesaid, re-entered them

differently.

The complaint then alleges that on the 17th day of

May, 1904, Bennett, Scott and Dunbar attempted to

convey to the defendants Manley and Rice, by a paper



writing purporting to be a bill of sale, a one-third in-

terest in placer mining claim No, 12 "A" Below Dis-

covery, on Cleary Creek, and that Manley and Rice

were aware at that time of the right and interest of the

plaintiff in the claim and they took the said bill of

sale with notice; alleges the value of Side Claim No.

12 "A" Below Discovery to exceed $200,000; asserts

that plaintiff has fulfilled and performed all of his

covenants and conditions relative to said agreement;

that he has requested the defendants Scott, Dunbar and

Bennett to convey to him by a good and sufficient deed

his one-half interest in the said placer mining claims,

to let him into possession and to account to him, etc.,

but the defendants have failed and refused to do so.

The prayer is for specific performance, a declaration

by the Court that the defendants are trustees for and to

the use of the plaintiff of an undivided one-half inter-

est in and to claim No. 12 "A" Below Discovery; for

an injunction, an accounting, the appointment of a ref-

eree and damages.

The defendants Dunbar and Scott filed a specific de-

nial to the allegations of the complaint; the defendant

Bennett denied all of the allegations of the bill except-

ing that relying upon the representations of the plain-

tiff he admits that he did on or about the 20th day of

December, 1902, execute a certain instrument in writ-

ing at the solicitation of the plaintiff, attempting and

purporting to convey to the plaintiff an undivided one-

half interest of the defendant in and to certain pretend-



ed mining claims; denies that he ever attempted to

convey to Manley and Rice, or either of them, any in-

terest in any mining claim mentioned in plaintiff's

amended complaint or in any other mining claim, and

denies that he has any interest in the mining claims

mentioned in the complaint or in the subject matter

of the action.

Upon these issues the case went to trial before the

Hon. James Wickersham, on the first day of April,

1905; and thereafter the said Court made and entered

a decree in favor of the plaintiff and against the de-

fendants wherein and whereby it decreed that the

plaintiff should have judgment against the defendants,

and each of them, that

"he is the owner and entitled to the possession of

an undivided one-third interest in and to the placer

mining claim further described as being Bench

Placer Mining Claim Number Twelve, *A' Below

Discovery on Cleary Creek, on the right limit and

first tier, relocated by George F. Dunbar on the 21st

day of May, 1903; Creek Placer Mining Claim

Number Three (3), from the mouth on Lulu

Creek; Creek Placer Mining Claim Number Five

(5) Above Discovery on Solo Creek; and Frac-

tional Creek Placer Mining Claim Number Two
(2) Above Discovery on Burns Creek, all in the

Fairbanks Mining District, Alaska, and that the

claims of all said persons to said one-third interest

in said premises, or any part thereof, through or

under said defendants are hereby adjudged to be

invalid and groundless, and that said defendants do



Convey said undivided one-third interest in said

placer mining claims to the plaintiff, and do make,

sign and execute forthwith a good and sufficient

deed to him of said property . . .
" (Tr.,

43,45)-

Said decree was based upon the following findings

of fact signed and filed by the Court (Tr., 34, 42), to

wit:

"I.

"That on the 30th day of November, 1902, the de-

fendants Scott, Bennett and Dunbar were partners and

engaged as such in a freighting business from Fair-

banks and Circle City to the mines.

"H.

"That on said 30th day of November, 1902, the

plaintiff, Cascaden, was a resident of Fairbanks,

Alaska, and was a prospector and miner by occupation;

on that day being about to start on a prospecting trip

to the creeks for himself and at his own expense, he

agreed with the defendant Bennett that in addition to

the claims which he would locate for himself, he would

also stake for the defendants Bennett, Scott, and Dun-

bar, who were then general partners and then engaged

in freighting, and immediately thereafter in locating,

acquiring and working placer mines in that vicinity.
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"III.

"That the agreement between Cascaden and Bennett

was oral, and was not in writing, and was to the effect

that the said Cascaden should at his own expense search

for, prospect and stake placer mining claims, and that

in addition to the claims staked for himself and in his

own name and for his own sole use and benefit, he

would also stake for and on account of and in the names

of the defendants Scott, Bennett and Dunbar, and in

consideration of his services in that respect the defend-

ant Bennett agreed that after such staking and the loca-

tions of the mines he would fulfill the other require-

ments exacted by the law and the rules and regulations

of the miners in the vicinity, and would record the

notices of location and give to the plaintiff a share and

interest of one-half in all such locations so made by

Cascaden for him.

"IV.

"Neither Scott nor Dunbar made any agreement of

any kind with the plaintiff, Cascaden, nor gave him any

power or authority to locate mines for them, and the

evidence does not show that Bennett had any power, as

partner, or otherwise, to employ him for that purpose.

"V.

"That in compliance with his agreement with Ben-

nett, the plaintiff, Cascaden, did on or about the 2d day
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of December, 1902, stake and locate the following de-

scribed placer mining claims for the defendant Ben-

nett, to wit: Bench Claim No. 12 'A' Below Discov-

ery on Cleary Creek, on the right limit and first tier;

No 3, from the mouth on Lulu Creek; No. 5 Above

Discovery, on Solo Creek, and Fractional No. 2 Above

Discovery, on Burns Creek, all in the Fairbanks Min-

ing District, Alaska; he also located and staked for

Scott No. 8 Above Discovery on Solo Creek, and for

Dunbar a fraction between Discovery and No. i Above

on Solo Creek.

"On his return to Fairbanks and on December 20th,

1902, in Bennett's cabin and in his presence, Cascaden

prepared the respective notices of location for said

claims, and also at the same time and place prepared a

quitclaim deed conveying a half interest in the claims

so staked by him for Bennett as set out in the foregoing

finding, which said quitclaim deed is a part of the evi-

dence in this case, and is marked Plaintifif's Exhibit

'A,' and in said deed the defendant Bennett conveyed

to the plaintiff Cascaden a full undivided one-half in-

terest in and to the following described mining claims,

to wit: No. 12 'A' Below Discovery, on Cleary

Creek; Claim No. 3, from the mouth on Lulu Creek,

a tributary of Cleary Creek; Claim No. 5 Above Dis-

covery on Solo Creek, and Fractional Creek Claim

No. 2 Above Discovery on Burns Creek, all in Fair-



banks Mining District, Alaska; tliat in accordance with

his prior agreement to do so Bennett signed and de-

livered the said deed to Cascaden on said December

20th, 1902, and that said deed was not then acknowl-

edged or recorded.

"VII.

"That said notices of location were not recorded in

the office of the mining recorder within ninety days or

at all ; that Scott and Dunbar had notice and knowledge

of Cascaden's action in locating said claims for Bennett,

Scott and Dunbar.

"VIII.

"That on May 21st, 1903, Dunbar relocated bench

claim No, 12 'A' Below Discovery on Cleary Creek,

on the right limit and first tier, in his own name; on

May 24th, 1903, he relocated No. 5 Above on Solo

Creek in the name of Scott, No. 8 Above on Solo in his

own name, and the Fraction, between Discovery and

No. I Above on Solo Creek, in the name of Bennett;

in doing so he saw and used the stakes set by Cascaden

in his prior locations and had full notice and knowl-

edge thereof.

"IX.

"On July I St, 1903, Scott, Bennett and Dunbar were

general partners, and held and owned each and all of

the claims so mentioned in paragraphs 5 and 9 herein
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as equal partners, and that on that day Bennett was

the owner as such partner and in possession of an un-

divided one-third interest in and to those placer min-

ing claims mentioned in paragraphs 5 and 9 in these

findings, and in those certain placer mining claims de-

scribed in his deed to Cascaden so made and delivered

on December 20th, 1902; that on July ist, 1903, Cas-

caden presented the deed so made and delivered to him

by Bennett on December 20th, 1902, to the said Ben-

nett, and requested him to formally acknowledge the

same, and the said Bennett did on said July ist, 1903,

acknowledge the same to be his deed before J. Tod

Cowles, a notary public, in and for Alaska, who there-

upon wrote his certificate of acknowledgment thereon;

and the said Bennett again delivered the same to Cas-

caden, who thereupon filed the same for record and the

said deed and certificate of its acknowledgment was on

that day recorded in the office of the recorder in the

Fairbanks Precinct, Alaska.

"X.

"That on July ist, 1903, and for a long time prior

thereto the placer mining claims so described in Ben-

nett's said deed to Cascaden had been duly located by

the defendants Bennett, Scott and Dunbar, a discovery

of mineral had been made thereon, the boundaries had

been so marked that they could be readily traced, and

notices of location therefor had been filed and recorded
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in the office of the recorder in the district where they

were situated.

"XI.

"That on the 17th day of May, 1904, the defendant

Bennett made, signed and delivered a deed in writing,

whereby he attempted to convey to the defendants

Scott and Dunbar a full, undivided one-third of the

title to the placer mining claims formerly by him sold

and conveyed to plaintiff, Cascaden, by his deed of

December 20th, 1902, and acknowledged and recorded

Julv ist, 1903, and that said Scott and Dunbar took and

accepted said deed, with full notice and knowledge of

the prior deed to Cascaden; that on the 17th day of

May, 1904, and subsequent to Bennett's deed to them,

Scott and Dunbar made, signed and delivered the deed

in \vriting, whereby they attempted to convey to de-

fendants Manley and Rice a full, undivided one-third

of the title to the placer mining claims so formerly sold

by Bennett to Cascaden, and that said Manle)^ and Rice

took and accepted said deed with full notice and knowl-

edge of the prior deed from Bennett to Cascaden of

December 20th, 1902, and its acknowledgment and

record on July ist, 1903.

"XII.

"That the propertv' in dispute in this action and

claimed bv Cascaden, and the interest which the Court
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finds he is entitled to receive by its decree herein, is of

the value of twenty-five thousand dollars ($25,000.00)."

And as conclusions of law from the foregoing facts,

the Court finds:

"I.

"That the contract so alleged to have been made by

Bennett and Cascaden was oral, and as to Scott and

Dunbar was within the statute of frauds and void, and

that plaintiff is not entitled to any decree against them

upon the original promise to locate claims for them.

"II.

"That the deed so made by Bennett on December

20th, 1902, and so formally acknowledged by him on

July I St, 1903, and which was recorded on that day,

was given for a good consideration, and was sufficient

to and did convey to Cascaden the full undivided one-

third of the title to the placer mines described therein;

and that Cascaden thereupon became, was and ever

since has been, and now is, the owner of a full undivid-

ed one-third interest in the mines described therein.

"III.

"That Bennett's deed of May 17th, 1904, attempt-

ing to convey to Scott and Dunbar his undivided one-

third interest in the said placer mines so described in

his deed to Cascaden, and their deed of the same date
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attempting to convey to Manley and Rice an undivid-

ed one-third interest therein, are both subsequent to

and subject to Bennett's said deed of December 20th,

1902, acknowledged and recorded on July ist, 1903.

"IV.

"That the plaintiff Cascaden is now entitled to a de-

cree adjudging that as against the claims of the defend-

ants Bennett, Scott, Dunbar, Manley and Rice, he is

the owner and entitled to the possession of a full, un-

divided one-third interest in and to those placer min-

ing claims so described in Bennett's deed to him, dated

December 20th, 1902, acknowledged and recorded July

I St, 1903, and for his costs and disbursements to be

taxed in this action.

"And judgment is hereby ordered to be entered ac-

cordingly."

From the said decree so made as aforesaid, both the

plaintiff and the defendants prosecuted appeals to this

Court (Tr., 492, 515).

Thereafter, to wit, on the 28th day of October, 1907,

this Court made and rendered its judgment and opin-

ion, wherein it reversed the judgment of the lower court

with directions to award to the plaintiff an undivided

one-half of the interest of the defendants in the claims

relocated by the defendant Dunbar in May, 1903, and

his appropriate interest in the proceeds thereof, if any.

After a statement of the facts of the case in its said



judgment and opinion and a recital of certain of the

findings of the Court below, this Court uses the follow-

ing language:

"The decree of the Court below evidently pro-

ceeded upon the theory that Bennett acquired an un-

divided one-third of the claims described in the de-

cree by virtue of Dunbar's location thereof in May,

1903, which undivided one-third passed by the deed

of Bennett to the plaintiff, executed December 20th,

1902, and acknowledged and redelivered July ist,

1903, the defendants Manley and Rice having notice

of the plaintiff's rights in the premises.

"A careful consideration of the evidence in the

case satisfies us that the plaintiff should have been

awarded the undivided one-half of the interest

of the defendants in all of the claims so re-

located, for ive think the record shows the truth

to be that the defendants Bennett, Scott and

Dunbar were mining partners from the time of

the making of the original contract of Novem-
ber JO, ig02, and that the three, for the pur-

pose of cheating the plaintiff out of his interest in

the claims, thereafter entered into a fraudulent

scheme by which they would and did withhold from

recordation the notices of the locations made and

prepared by the plaintiff, and after the tiyne speci-

fied by the Act of Congress for the recording of such

notices had expired made the relocations of IQOJ.

We think it plainly appears that this was done for

the fraudulent purpose of cheating the plaintiff out

of his one-half interest, and it is equally plain that

equity will not permit such purpose to be accom-
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plished. That such cases do not come within the

statute of frauds is well settled. The agreement in-

volved personal services and necessary expenses in-

curred in the locations by the plaintiff, and neces-

sary expenditures by the defendants Bennett, Scott

and Dunbar in recording the notices of such location

at Circle City (200 miles distant, it appears) where

ivas located the office of the recorder of the mining

district in which are situate the claims in question,

and such other expenditures as may have been re-

quired by the rules and regulations governing such

locations in that district. It was a joint venture to

which both parties to the agreement stipulated to

contribute services and money for their joint and
equal benefit. (Citing authorities)." (Italics

ours.)

We contend that this appellate court, by the mak-

ing of such practical findings of fact and the rendition

of such judgment and opinion, exceeded its jurisdiction

in that the same was not in accord with Section 508, of

Part IV, Chapter fifty-one and Section 372, of Part IV",

Chapter thirty-nine of Carter s Annotated Codes of

Alaska, being a compilation of the Act of Congress of

June 6, 1900, making further provision for a civil gov-

ernment for the District of Alaska and for other pur-

poses.

This Court exceeded its jurisdiction in this:

I. It considered the whole case as being before it

in the same manner as on an appeal in equity from a

circuit or district court of the United States.
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2. It disregarded the findings of fact of the Court

below, and made new findings on which to base its

judgment of reversal, without recognition of the Act of

Congress providing that the findings in an action of

an equitable nature in the District Court of Alaska are

as conclusive as the verdict of a jury.

I.

Vhis Court exceeded its jurisdiction in considering the

whole case as being before it as on an appeal in equity

from a circuit or district court of the United States.

The fact that by reason of the Act of Congress of

June 6, 1900 (Carter s Annotated Codes of Alaska)

litigants are given a right of appeal under certain con-

ditions to the Circuit Court of Appeals for the Ninth

Circuit, does not make said courts federal courts and

inherently subject to the same rules of procedure ap-

plicable to federal courts. There can be no question

as to the power and authority of Congress to not alone

create the District Court of Alaska, but, in addition

thereto, to provide such laws regulating its civil and

criminal procedure as seems best adapted to the needs

of the territory, and where Congress has done this and

in its code of procedure stated in plain terms the rules

to be followed by that court, then it is such rule of pro-

cedure that must govern the action of that court; and

this Court, in reviewing the decisions thereof, must look

to the Alaskan Code for guidance. It is well settled
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that the organic act of a territory takes the place of a

constitution and is the fundamental law of the territory,,

and where a Legislature exists in the territory even it

can pass no laws inconsistent therewith.

National Bank vs. Yankton, loi U. S., 129,

The District Court of Alaska is not like the federal

courts—a court of somewhat limited jurisdiction. It

is a court of general jurisdiction in civil, criminal,

equity and admiralty causes. (Sec. 4, Part III, Ch. i,

Carter's Ann. Codes). It is the highest court in the

district, the supreme court of the territory. The fact

that that section of the territory of the United States has

been designated a district does not alter the fact that

it is still one of the territories of the United States.

The Court, established by the Act of Congress of

May, 1884, and continued in existence by the Act of

June, 1900, in providing a civil government for Alaska,

is the court of last resort or the supreme court of the

territory, and was created under the power of Con-

gress to make all needful rules and regulations for the

territories, and is not a constitutional court under Sec-

tion I of Article 3 of the Constitution, under which

the circuit and district courts were created. This is

settled beyond cavil by the decisions of the Supreme

Court of the United States, in both the case of The

Coquitlam vs. United States, 163 U. S., 346, and that
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of Binns vs. United States (1904)^ 194 U. S., 486, 491.

Quoting from the former case:

"The District and Circuit Courts mentioned in

the Act of 1 89 1, and whose final judgments may be

reviewed by the Circuit Courts of Appeals, mani-

festly belong to the class of courts for which provi-

sion is made in the third article of the Constitution,

namely, constitutional courts, in which the judicial

power conferred by the Constitution on the general

government can be deposited, and the judges of

which are entitled by the Constitution, to receive at

stated times a compensation for their sers^ices that

cannot be diminished during their continuance in

office, are removable from office only by impeach-

ment and hold, beyond the power of Congress to

provide otherwise during good behavior. (Cita-

tions.) And it was adjudged in McAllister vs.

United States, 141 U. S., 174, 181, that the District

Court established in Alaska, although invested ivith

the civil and criminal jurisdiction of a district court

of the United States was a legislative court created

'in virtue of the general right of sovereignty, which

exists in the government, or in virtue of that clause

which enables Congress to make all needful rules

and regulations respecting the territory belonging to

the United States/
"

And, again:

"It is, therefore, in every substantial sense the

supreme court of that territory. No reason can be

suggested why a territory of the United States, in

which the court of last resort is called a 'supreme
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court,' should be assigned to some circuit established

by Congress that does not apply with full force to

the territory of Alaska, in which the court of last

resort is designated as the District Court of Alaska.

The title of that territorial court is not so material

as its character. Looking at the whole scope of the

Act of 1 89 1, we do not doubt that Congress con-

templated that the final orders and decrees of the

courts of last resort in the organized territories of

the United States (by whatever name those courts

were designated in legislative enactments) should

be reviewed by the proper Circuit Court of Appeals,

leaving to this Court the assignment of the respec-

tive territories among the existing circuits."

With this fact established—that the District or Ter-

ritorial Supreme Court of Alaska is not a district court

of the United States, and therefore not inherently sub-

ject to the provisions of law and procedure in force

regulating appeals from the courts of the United

States to the various courts of appeal—what, then, are

the conditions surrounding and controlling appeals

from the decisions of such Territorial Supreme Court

of Alaska to the Circuit Court of Appeals or to the

Supreme Court of the United States?

To answer this question, we must look to the organic

act of the territory and which is embraced within

Carter's Annotated Codes of Alaska. An examination

of that Act will show that
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II.

This Court exceeded its jurisdiction in disregarding

the findings of fact of the District Court of Alaska,

in that the same are as conclusive as the verdict of

a jury.

Sections 504, 508, of Part IV, Ch. 51 of Carters

Annotated Codes, lay down the laws of Congress reg-

ulating the procedure and practice on appeal from said

Court, of which Section 508 is of peculiar interest in

considering this motion.

That section provides that:

"All provisions of law now in force regulating

the procedure and practice brought by appeal or

writ of error to the Supreme Court of the United

States or to the Circuit Court of Appeals for the

Ninth Circuit, except in so far as the same may be

inconsistent with any provision of this Act, shall

regulate the procedure and practice in cases brought

to the courts respectively from the District Court

for the District of Alaska. The provisions of this

chapter shall apply to all cases pending in the Dis-

trict Court of Alaska at the time this Act takes

effect." (Italics ours.)

Were it not for the exception italicized, appeals in

equity from said Alaskan court might well be treated

as trials de novo in view of the rule existing with ref-

erence to appeals from the federal courts to the federal

appellate courts. But Congress must be considered as
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having well in mind the distinction existing between

law and equity in the federal courts, and the fact that

the same was sharply defined on review by the appellate

courts of the nation; and when such exception was in-

terpolated it could mean but one thing—that such pro-

cedure and practice were to be followed unless Con-

gress in the Act saw fit to modify the same, with ref-

erence to Alaska. Such modification, we submit, ap-

pears clearly from Section 372, Part IV, Chapter 39,

of said Code, where it is provided:

"All issues of fact in actions of an equitable

nature may be tried by the court, and if tried by the

court the evidence shall be presented and the trial

conducted in the same manner as in other actions.

Provided the court may, in its discretion, refer

the case to a referee pursuant to the provisions of

this title. In all such actions the court, in render-

ing its decisions thereon, shall set out in writing its

findings of fact upon all the material issues of fact

presented by the pleadings, together with its con-

clusions of law thereon; but such findings of fact

and conclusions of law shall be separate from the

judgment and shall be filed with the clerk and shall

be incorporated in and constitute a part of the judg-

ment roll of the case; and such findings of fact shall

have the same force and effect and be equally con-

clusive as the verdict of a jury in an action. Excep-

tions may be taken during the trial to the ruling of

the court, and also to its findings of fact and a state-

ment of such exceptions prepared and settled as in

an action, and the same shall be filed with the clerk
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within ten days from the entry of the decree (judg-

ment)
, or such further time as the court may allow."

The proposition of jurisdiction raised in this mo-

tion relative to appeals in equity from the District

Court of Alaska is one of first impression. We can

not, therefore, rely upon precedent to help us to pre-

sent the point authoritatively to the Court. It seems

to us, however, one not difficult of solution in view of

the exact language of the statute. The Act of Con-

gress covering Section 508 also embraced Section 372,

and the entire statute should be construed as a whole

so that all its parts may stand together.

"In construing a section of an Act regard must

first be had to the language of the clause itself, and

second to other clauses in the same Act, and that

construction should be adopted which makes the

whole Act stand consistently together or reduces

the inconsistency to the smallest possible limits."

Am. & Eng. Ency. Law, Vol, 26, p. 616.

Applying this rule of construction to the Act of June

6, 1900, creating a civil government for Alaska, we

submit it would be impossible to hold that Congress

intended by Section 508 to preserve to this Court the

power on an appeal in equity from the District Court

of Alaska to try the case de novo, and yet by Section

372 of the same Act render it compulsory on the Dis-

trict Court to make findings of fact, which shall be as

conclusive as the verdict of a jury. Such a construe-
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tion would render the provision of Section 372 requir-

ing the findings of fact and making them as conclu-

sive as the verdict of a jury entirely inconsistent with

Section 508 ; for, if such findings are as conclusive as

the verdict of a jury, this Court must accept the facts

as therein found (if there is any competent evidence on

which to base them) , and would be limited to an inquiry

as to whether they were sufficient to support the judg-

ment.

This is the rule under Section 649 of the Revised

Statutes of the United States, which provides that is-

sues of fact may be tried and determined by the Court

in any civil action without the intervention of a jury

whenever there is a stipulation to tli^t effect, and that

when a case is tried in such manner, 'Uhe finding of

" the Court upon the facts, which may be either gen-

" eral or special, shall have the same effect as the ver-

" diet of a jury.'*

In construing this section the Supreme Court of the

United States, in the leading case of Lehnen vs. Dick'

son, 148 U. S., 71, 13 Sup. Ct. R., 481, say:

''The verdict of a jury settles all questions oj

fact. As said by Mr. Justice Blatchford, in La*
caster vs. Collins, 115 U. S., 222, 225, 6 Sup. Ct.

Rep., 33 : 'This court cannot review the weight of

the evidence and can look into it only to see whether

there was error in not directing a verdict for the

plaintiff on the question of variance, or because

there was no evidence to sustain the verdict ren-



dered.' The finding of the court to have the same

effect, must be equally conclusive and equally re-

move from examination in this court the testimony

given on the trial. Insurance Co. vs. Folsom, i8

Wall., 237; Cooper vs. Omohundro, 19 Wall., 65.

Further, Section 700 provides that 'when an issue

of fact in any civil cause in a circuit court is tried

and determined by the court without the interven-

tion of a jury according to section six hundred and

forty-nine, the rulings of the court in the progress

of the trial of the case, if excepted to at the time,

and duly presented by a bill of exceptions, may be

reviewed by the Supreme Court upon a writ of

error or appeal; and, when the finding is special,

the review may extend to the sufficiency of the facts

found to support the judgment.' Under that the

rulings of the court on the trial, if properly pre-

served, can be reviewed here, and we may also

determine whether the facts as specially found sup-

port the judgment. But, if there be no special

finding, there can be no inquiry as to whether the

judgment is supported. We must accept the gen-

eral finding as conclusive upon all matters of fact

precisely as the verdict of a jury. Martinton vs.

Fairbanks, 112 U. S., 670, 5 Sup. Ct. Rep., 321."

See, also:

City of St. Louis vs. Western Union Tel. Co.,

166 U. S., 37-
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A similar construction is applied in the Circuit

Courts of Appeal.

See:

State Nat. Bank of Ft. Worth, Tex. vs. Smith,

94 Fed., 605;

Walker vs. Miller, 59 Fed., 869-70;

Mercantile Trust Co. vs. Wood, 60 Fed., 346,

348;

Insurance Co. vs. International Trust Co. 71

Fed., 92;

Meyers vs. Hettinger, 94 Fed., 27^'7Z 5

Supreme Lodge of K. of P. vs. England, 94

Fed., 369.

There can be no other conclusion arrived at than

that Congress intended by Section 372 to create just

such a condition on appeal as exists in a law action

where a jury is waived under the provisions of Sec-

tions 648 and 649 of the Revised Statutes. And this is

strengthened by the further fact that in the same Act,

Congress has abolished all distinctions between actions

at law and in equity in Alaska. (Sec. i, Part IV, Ch.

I, Carter's Ann. Codes.)

In this regard, it is also of interest to note that Sec-

tions 208, 9 and 10 of Part IV, Ch, 19, of Carter's

Codes provide for trials in law actions where a jury is

waived, and in such a case the Court must render its

decision in writing, stating the facts found and the
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conclusions of law separately. And "the finding of the

" Court upon the facts shall be deemed a verdict, and

" may be set aside in the same manner and for the same

" reasons as far as applicable and a new trial granted."

Under a similar provision of the Oregon Code

(Hill's Ann. Laus, Sec. 220), it has been held that the

facts thus found are conclusive upon the appellate

court, the conclusions of law alone being reviewable on

appeal, with this limitation that the findings of fact

take the place of a special verdict, and such verdict

must find facts sufficient to support the judgment.

Drainage Disf. Co. No. 4 of Wash. Co. vs.

Croii-, 20 Or., 536, 26 Pac. Rep., 845;

Hallock vs. City of Portland, 8 Or., 29.

The language of Section 372 is even stronger than

that of Section 210 of the xHaskan Code relative to the

effect of the finding of the court in a law action tried

without the intervention of a jury, which the Appellate

Court of Oregon has held conclusive upon it under a

similar statute; and stronger, too, than Section 649 of

the Revised Statutes of the United States, which the

national courts of appeal have held to be a limitation

upon their power to review the evidence, for it pro-

vides in terms that the findings shall be "equally con-

clusive," as the verdict of a jury in an action at law,

and we have seen what the conclusiveness of a verdict

consists in by the decisions of both federal and State

courts hereinabove cited.
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Therefore, we insist that where there are special

findings of fact as in this case, the power of the appel-

late court is limited to an examination thereof to see

if they support the judgment, and if there is any com-

petent evidence to support the findings, or where ex-

ceptions have been taken to the rulings of the court

upon the exclusion or admission of testimony and pre-

ser\'ed in the record to an examination of the record to

ascertain whether such rulings were correct in law.

Such would seem to be the limit of the appellate

power under Sections 649 and 700 of the Revised Stat-

utes of the United States identical in substance with

Section 372 of the Alaskan Code, and Congress must

be deemed to have had the eft'ect of such or similar sec-

tions in mind when it enacted for Alaska almost sim-

ilar provisions in equity cases.

In this case this Court has applied the ordinar}- prin-

ciples of equit}' appeals from federal courts to the rec-

ord herein, and has practically tried the case de novo.

This is evident from an examination of the findings of

the lower court set forth herein, and the portion of the

opinion and judgment of this Court quoted.

The findings of fact of the lower court were substan-

tially that Cascaden and Bennett entered into an oral

agreement on November 20th. 1902, that Cascaden

should stake for Bennett, Scott and Dunbar, and that

Bennett agreed to give Cascaden a share and interest

of one-half in all such locations made by Cascaden for

him; that when this agreement was made Bennett and
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Scott and Dunbar were general partners engaged in

the freighting business and thereafter engaged in min-

ing; that neither Scott nor Dunbar made any agree-

ment with Cascaden, nor gave him any power or au-

thority to locate mines for them and that Bennett had

no power as partner or otherwise to employ Cascaden

for that purpose.

That, in accordance with the agreement made be-

tween Bennett and Cascaden, Cascaden staked various

claims in his name, on December 2, 1902, and also

staked certain claims for Dunbar and certain claims

for Scott; that on December 20, 1902, Bennett made a

quit claim deed to Cascaden, conveying a one-half in-

terest in the claims so located by Cascaden for Bennett

and signed and delivered the same on that day to Cas-

caden, and that said deed was not at that time acknowl-

edged or recorded.

That the notices of location of the claims were never

recorded.

That after the time for recording the same had

elapsed, to wit, on May 31, 1903, Dunbar relocated

bench claim No. 12 Below Discovery on Cleary Creek

on the right limit and first tier in his own name; on

May 24th, he relocated No. 5 Above on Solo in the

name of Scott, and No. 8 Above on Solo in his own

name, and the fraction between Discovery and'No. i

Above on Solo in Bennett's name.

The Court further found that on July i, 1903, Ben-

nett, Scott and Dunbar were general partners and held
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and owned each and all of the claims described as equal

partners ; that on that day Cascaden presented the deed

so made and delivered to him by Bennett on December

20, 1902, to Bennett and requested him to acknowledge

it, and Bennett did acknowledge it on that day, and

Bennett delivered the same to Cascaden.

The Court further found that on July i, 1903, and

for a long time prior thereto, these mining claims de-

scribed in Bennett's deed to Cascaden had been duly

located by defendants Bennett, Scott and Dunbar, a

discovery of mineral had been made thereon and the

claims were valid claims.

It is clear from these findings that the lower court's

conclusion deduced from the evidence presented, was

that there was but one oral contract, and that was en-

tered into between Bennett and Cascaden alone, that

Dunbar and Scott never entered into the contract al-

leged, either individually or through Bennett, and never

ratified the action of Cascaden in locating for them, in

fact, disaffirmed the same by relocating the claims two

months after the time had expired for their recorda-

tion.

It is evident, therefore, that this Court disregarded

the findings of the court below in toto, and examining

the entire record, arrived at different deductions from

the testimony, and practically made new findings of

fact, for it says in terms in its opinion:

"A careful consideration of the evidence in this case
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" satisfies us that the plaintiff should have been award-

" ed the undivided one-half of the interest of the de-

" fendants in all of the claims so relocated." Why?
" For we think the record shows the truth to be that

" the defendants Bennett, Scott and Dunbar ivere min-

" ing partners from the ti??ie of the making of the orig-

" inal contract of November JOth, ig02."

The lower court found that on November 30th, 1902,

the defendants Scott, Bennett and Dunbar were part-

ners and engaged as such in a freighting business from

Fairbanks and Circle City to the mines (Finding i).

This Court found further:

"and that Bennett entered into the contract on be-

half of himself and Scott and Dunbar, and that the

three, for the purpose of cheating the plaintiff out

of his interest in the claims, thereafter entered into

a fraudulent scheme by which they would and did

withhold from recordation the notices of locations

made and prepared by the plaintiff and after the

time specified by the Act of Congress for the record-

ing of such notices had expired, made the reloca-

tions of 1903."

The lower court found:

''Neither Scott nor Dunbar made any agreement

of any kind U'ith the plaintiff Cascaden, nor gave

him any power or authority to locate mines for

them, and the evidence does not show that Bennett

had any power as partner or otherwise to employ
him for that purpose" (Finding IV).
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This Court found:

"The agreement involved personal sen^ices and

necessan* expenses incurred in the locations by the

plaintiff, and necessary expenditures by the defend-

ants Bennett, Scott and Dunbar in recording the no-

tices of such locations at Circle City (200 miles

distant), where was located the office of the recorder

of the mining district in which are situated the

claims in question, and such other expenditures as

may have been required by the rules and regula-

tions governing such locations in that district. It

was a joint venture, to uhich both parties to the

agreement stipulated to contribute services and

money for their joint and equal benefit."

In other words, this Court found facts diametrically

opposed to the finding of facts of the lower court, in

that it found that the agreement had been made for

Dunbar and Scott by Bennett, and inferentiallv that he

had power to do so, whereas the finding of the lower

court was that there was only an agreement between

Cascaden and Bennett, and that Bennett had trans-

ferred all that he could transfer by the deed made on

December 20, 1902, and acknowledged on July i. 1903

;

and that while the deed recited a half interest he could

transfer only that which he then (at the date of the

acknowledgment) owned, to wit, a one-third.

In view of the plain provisions of the statute and of

the law as we have cited it, we submit that this Court

exceeded its jurisdiction by making these findings.



32

Could it, under similar circumstances, in an action at

law tried by the Court make new findings? Would it

not be limited in such case to an examination as to

whether there was any competent evidence to support

the findings; and even in case this Court held that there

was no such evidence to support the findings herein,

would not the authority of the Court be limited to re-

manding the case for a new trial?

The condition here is, as we have contended, analo-

gous to that of the Court sitting in a law action, a jury

being waived and a finding of fact made by the Court.

In such case, as was said by the Supreme Court of the

United States in Lehnen vs. Dickson, supra:

"The duty of finding the facts is placed upon the

trial court. We have no authority to examine the

testimony in any case, and from it make a finding

of ultimate facts."

Yet that is the identical thing which this Court has

done here, under a misconception, as we claim, of the

laws governing equity appeals from Alaska. It has

made a finding of the "ultimate facts," and reversed the

judgment of the lower court, not directing a new trial

but ordering a judgment to be entered in favor of the

plaintiff, not on the theory apparently that the court

below erred in its conclusions of law, based on its find-

ing of facts, but on the theory that an entirely different

state of facts was disclosed by the record than that

found by the court below.

This Court in considering whether the findings of
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fact are sufficient to support the judgment and arriving

at a conclusion that the same do not support the judg-

ment, exceeded its jurisdiction in directing a judgment

to be entered in favor of the plaintiffs for a one-half

interest in the properties claimed, for by so doing it

orders a judgment to be entered which is unsupported

by the findings of fact of the court below, which alone

can make findings.

It is only where the findings made by the lower court

are such as to support a judgment for the appellant that

this Court, in reversing a judgment erroneously entered

thereon, would have jurisdiction to order a proper

judgment to be entered.

Kellogg vs. King, 114 Cal., 378, 389.

It is evident that the findings of the court below

could not support a judgment for the appellants for a

one-half interest in the claims. The lower court

found, as did this Court, that the notices of location of

the claims as originally located were never recorded

within the ninety days mentioned in the Alaskan stat-

ute. (Sec. 15, Part in, Ch. i, Carter's Codes). Such

being a fact, the locations never were completed in that

there was an absolute failure to comply with the

statute.

Belk vs. Meagher, 104 U. S., 279, 284;

Kendall vs. San Juan Mining Co., 144 U. S.,

658;

Butte City Water Co. vs. Baker, 196 U. S., 119.
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When the original quit-claim deed was made by Ben-

nett to Cascaden of a one-half interest in these claims,

they were incomplete, inchoate locations and never did

become valid locations so far as they may have been

said to have been incepted by Cascaden. When the

deed was acknowledged in July, 1903, Bennett, by

virtue of the then existing partnership between him and

Scott and Dunbar, had a third interest in the claims as

relocated. Waiving the questions of law presented as

to the effect of the acknowledgment or as to a redeliv-

ery of a deed, upon which the opinion of this Court

is silent, and conceding for argumentative purposes

that when such deed was acknowledged it was a new

delivery, it could convey no more interest than Bennett

then had, to wit, a third interest. This is conceded by

this Court to be the theory upon which the lower court

acted. Then, by no process of reasoning based upon

the findings of the lower court, which, under our con-

tention, are the only findings to be considered, could a

judgment be entered for appellants for the interest

asked for by him and by this Court found to be due

upon an erroneous examination of the evidence.

Such being the case, there was but one thing for this

Court to do in the absence of any finding that the con-

clusions of law of the court below deduced from its

findings were erroneous and that was to order a new
trial.

Kellogg vs. King, supra.
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In conclusion, we submit that, irrespective of the

provision of the statute designating the findings of fact

as being as conclusive as a verdict of a jury, the require-

ment that there be findings of fact and that they be

incorporated in the judgment roll clearly establishes

our contention. The Alaskan statute providing for

but one form of action and requiring both at law and

in equity findings of fact as part of the judgment roll,

and designating such findings of fact as being as con-

clusive as a verdict of a jury, absolutely negative the

idea of a trial de novo in an equity case and determine

the practice on appeal in an equity case to be on exactly

the same basis as that in an appeal in a law case tried

by the court. No findings of fact are required in Fed-

eral equity practice; equity courts under the Federal

practice are in the habit in entering decrees of reciting

the facts upon which the decree is based. This is not

necessary, and is simply an incident to the expression

by the court of the grounds of its rulings.

We contend that the very requirement in Alaska of

findings of fact in the judgment roll as an integral part

of the record, fixes the practice on appeal exactly as

it exists in the State of California, viz., it limits the

review of the evidence in cases both at law and in equity

to the sole question whether or not as a matter of law

there is competent evidence to support the findings of

fact as made. And it further limits the action of the

appellate court in case it finds that such evidence is

insufficient to support the findings, to a remanding of
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the case for a new trial—this because under no prac-

tice whatever can an appellate court make findings.

The findings being necessary and capable of being made

only by the trial court, a case can never be reversed,

such as this case has been, by an appellate court, where,

in order to support the legal conclusions of the appel-

late court in reversing the case it becomes necessary to

set aside findings as made and substitute new findings

of fact therefor.

The opinion of this Court, as we have shown, recasts

the facts of this case and enters a judgment based upon

such facts. Admittedly, the conclusions of law arrived

at by this Court would not be supported by the findings

of the lower court. What, then, are the findings of fact

in this case at this time? Findings of fact being nec-

essary, it can only be contended that the facts as declared

on in the opinion of this Court constitute the findings

of fact. But these form no part of the judgment roll.

The judgment roll is in the lower court, and only the

mandate of this Court is sent down to the lower court.

Where, then, are the findings of fact noiv? Certainly

they are not the findings of fact of the lower court, for

these have been set aside by this Court and a judgment

entered herein which would admittedly not be sup-

ported by the findings of the lower court. Certainly

they are not the facts as recited in the opinion of this

Court, for the opinion of this Court forms no part of

the judgment roll.

For all of which reasons we ask that this Court recall
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the remittitur sent down in this action, to the end that a

judgment may be entered herein in accordance with the

jurisdictional powers of this Court.

JOHN L. McGINN,
.

MARTIN L. SULLIVAN,
Attorneys for Appellees and Cross-Appellants.

CAMPBELL, METSON, DREW,
OATMAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.
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POINTS AND AUTHORITIES

ON BEHALF OF APPELLx^NT AND CROSS-APPELLEE DAVID

H. CASCADEN IN REPLY TO SO-CALLED MOTION TO

RECALL REMITTITUR.

There is no authority in the statutes or rules of court

governing appeals in Federal cases for such a motion.

Rule 29 of the Rules for the Circuit Court of Appeals

for the Ninth Circuit provides:

"In cases from the District of Alaska, a petition

for rehearing may be presented within thirty days

after judgment. In cases from all other districts, a

petition for rehearing may be presented within fif-

teen days after judgment. ..."

Rule 32 provides:

"In all cases finally determined in this Court, a

mandate or other proper process in the nature of a

procedendo, at the request of counsel for the pre-

vailing party and upon the payment of any costs

due in the case, shall be issued as of course from

this Court, to the court below, for the purpose of

informing such court of the proceedings in this

Court, so that further proceedings may be had in

such court as to law and justice may appertain. Such

mandate, if not stayed by the order of the court,

shall be issued in cases from the district of Alaska

on the expiration of thirty days, and in cases from

all other districts on the expiration of fifteen days

from the date of such final determination, unless



within said time a petition for rehearing be filed,

in which case the mandate shall not issue until after

the determination of such petition."

The only remedy of appellees and cross-appellants

Dunbar, Scott, and others, appears to be by rehearing

or writ of certiorari. It is even doubtful if a writ of

certiorari will lie in a case of the nature of the one at

bar. The time for a petition for rehearing has gone by

and the mandate has been issued from the Circuit Court

of Appeal. No authority appears in any of the stat-

utes or rules for a stay of proceedings under the man-

date, except such as is provided for during the thirty

days after judgment has been rendered.

Aside from any question, however, of the proper pro-

cedure to be taken, there is no error of the Circuit

Court of Appeals in this appeal to be remedied. The

grounds of the motion are utterly without merit. Al-

though the Act of Congress governing the District

Court of Alaska, and providing a civil government for

said territory has abolished all distinction between ac-

tions at law, and suits in equity, and the forms of all

such actions and statutes, this merely refers to the com-

mencement of an action in the jurisdiction of Alaska,

and the procedure for the review by a writ of error or

appeal of the final judgments of the District Court re-

mains the same as in cases from other jurisdictions

brought by appeal or writ of error to the United States

Circuit Court of Appeals for the Ninth District. If

it had been the intention of Congress to create but one



form of procedure to be followed throughout in a civil

action, then Congress would have commanded that all

reviews of a judgment of the District Court should be

by writ of error as in actions at law under the usual

Federal procedure. But writs of error and appeals

have not been abolished, and the distinction as to what

may be reviewed under each of them is still maintained.

Section 504 of Carter's Annotated Alaska Codes pro-

vides, Chapter 51, page 252:

"Appeals and writs of error may be taken and

prosecuted from the final judgments of the District

Court for the District of Alaska, or any division

thereof, direct to the Supreme Court of the United

States in the following cases, namely: In prize

causes and in all cases which involve the construc-

tion or application of the Constitution of the United

States, or in which the constitutionality of any law

of the United States, or the validity or construction

of any treaty made under its authority is drawn in

question, or in which the Constitution or law of a

State is claimed to be in contravention of the Con-

stitution of the United States; and that in all other

cases where the amount involved or the value of

the subject matter exceeds five hundred dollars, the

United States Circuit Court of Appeals for the

Ninth Circuit shall have jurisdiction to review by

writ of error or appeal the final judgments, orders,

of the District Court"



Section 508 provides:

"All provisions of law now in force regulating

the procedure and practice in cases brought by ap-

peal or writ of error to the Supreme Court of the

United States or to the United States Circuit Court

of Appeals for the Ninth Circuit, except in so far

as the same may be inconsistent with any provision

of this Act, shall regulate the procedure and prac-

tice in cases brought to the courts, respectively, from
the District Court for the District of Alaska. The
provisions of this chapter shall apply to all cases

pending in the District Court of Alaska at the time

this Act takes effect."

Section 372 referred to by counsel is not in conflict

with the usual procedure followed upon appeals in

actions of an equitable nature in the Circuit Court of

Appeals. Said section may easily be reconciled with

the usual procedure followed by the appellate court

in appeals in equitable actions wherein they review

throughout the trial in the court below. The jury trial

is not a matter of right in equity cases.

Barton vs. Barbour, 104 U. S., 133.

It is a matter of discretion with the court. So on

appeal in equity the findings of the jury are not con-

clusive, but are influential.

Garsed vs. Beall, 92 U. S., 684;

United States vs. Clark, 200 U. S., 601.



If satisfactory, the practice is to make them the foun-

dation for a decree, and they will not be set aside, un-

less purely erroneous.

BartoTi Bros. vs. Texas, etc., 136 Fed., 365.

An appeal in equity must be decided on the whole

case, including pleading, evidence, and the verdict of

the jury.

Johnson vs. Harmon, 94 U. S., 371

;

Watt vs. Stark, loi U. S., 250.

Section 372 of Part IV, Chapter 39 of the Codes of

Alaska, provides that findings of fact of the Judge of

the District Court shall have the same force and effect,

and be equally conclusive as the verdict of a jury in an

action; but in this section it is discussing actions of an

equitable nature, and it is but reasonable to assume that

when, therein, Congress referred to the verdict of a

jury, it meant the verdict of a jury in an equitable ac-

tion. At least, this is the ordinary rule of statutory con-

struction, and so construed the section is not at all in-

consistent with Section 508, Part IV, Chapter 51 of

the Annotated Alaska Codes. All that we have to do

is to read into Section 372:

"Such findings of fact shall have the same force

and effect and be equally conclusive as the verdict

of a jury in an equitable action."



This is merely repeating the word "equitable" used

in the first part of the section in the latter part where

Congress did not deem it necessary to do so, as the

whole section relates to actions of an equitable nature.

But the verdict of a jury in an equitable action is not

as conclusive as the verdict of a jury in an action at law.

It is influential, has great weight with the court, and

will only be set aside if clearly erroneous. However,

on appeal in equity the whole trial is gone over de novo.

This is the function of the chancellor since time imme-

morial, and the verdict of a jury is intended only to

inform the conscience of the chancellor, as they say in

the English courts.

In Rose's Code of Federal Procedure, Section 1885,

it is said:

"Just as Federal practice distinguishes sharply

between law and equity in the trial of causes, so the

same distinction is to be found in the modes of re-

view. Cases at law are reviewable by writ of error,

and cases in equity by appeal. So strongly is this

principle established that the courts have, on more

than one occasion, refused to countenance a con-

struction of some Act of Congress whose language

might fairly enough have been construed as a de-

parture from it."

A provision of the Bankrupt Act, regarding "ap-

peal" was recently construed to mean writ of error in

view of the nature of the proceeding to be reviewed.

Elliott vs. Toeppner, 187 U. S., 327. ^
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The distinction between reviews by writs of error

and reviews by appeal are so sharply defined that Con-

gress is presumed to have had such distinction in mind

in drawing up the Alaskan Code, inasmuch as they

have still retained both methods of review in Alaskan

procedure. (See Sees. 504 and 508, Chap. 51, Carter's

Annotated Codes.)

Such being the case, it does not appear that counsel

have discovered any mistake committed by this Court

in the case at bar, as they have based their motion on

a wrong construction of the Codes of Alaska.

For all of which reasons we respectfully suggest that

said motion be denied.

MILLER, WEST & de JOURNEL,
Attorneys for Appellant and Cross-Appellee, David

H. Cascaden.

T. C. WEST,
Of Counsel.
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